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The legal profession, like many others, is at a pivotal point where 
tradition intersects with innovation. To remain relevant in the 21st 
century, we must embrace new technologies and innovative practices 
that enhance efficiency and improve client service. This transition is 
far more profound than merely shifting from book-based research 
to using internet research tools like Westlaw and Lexis. The current 
wave of technology has the potential to transform the role of “lawyer” 
itself, fundamentally changing the landscape of our profession.

DRI’s Historical Commitment to Innovation
One of the first DRI committees I joined and later chaired was 
DRI’s Technology Committee, a group dedicated to exploring 
and integrating technological advancements in our profession. 
Although the Technology Committee no longer formally exists 
within DRI, its legacy endures throughout our organization. My 
early experiences working with visionary leaders of that committee 
like Mike Brewer and others instilled in me a lasting appreciation for 
the transformative power of technology in the practice of law. DRI 
has long been dedicated to embracing and educating its members 
on important cutting-edge issues, and it continues to uphold this 
commitment today.

The Time to Leverage Technology is Now
Technology is advancing at an unprecedented pace, and adapting 
to these changes is more crucial than ever. Artificial intelligence-
powered research tools and digital case management systems are 
revolutionizing how we practice law, streamlining workflows and 
improving client outcomes. By integrating these tools, we can 
enhance efficiency and productivity while also achieving a better 
work-life balance.

Consider the potential of immersive tools like Apple Vision 
Pro, which already allows for meetings and collaborations from 
various locations. Imagine working with your team at the top of Mt. 
Kilimanjaro or even the surface of the moon! While not everyone 
may be ready to adopt such tools today, they illustrate how technology 
can offer flexibility and new ways of working. This flexibility has the 
potential to enhance productivity and support healthier work-life 
integration as well as addressing important law firm management 
challenges like retention.

DRI’s Role in Advancing Technology in Law
DRI is at the forefront of these changes, actively working to inte-
grate emerging technology into the legal profession. We are excited 
about the upcoming rollout of our new software platform, designed 
to enhance connectivity and efficiency for our members. Addition-
ally, DRI’s Center for Law and Public Policy is committed to edu-
cating legal professionals on the use of AI through initiatives such 
as their comprehensive white paper, Artificial Intelligence in Legal 

Practice. This paper provides valuable insights into the benefits, con-
siderations, and best practices for implementing AI in legal practice.
DRI is also leveraging technology to improve continuing legal edu-
cation (CLE) and networking opportunities online and in person. 
Programs like CLE on the Go provide continuing legal education in 
a flexible, accessible format, allowing our members to get the educa-
tional benefits outside of the traditional conference room model. Pro 
Tip: Don’t miss out on the opportunity to participate in CLE on the 
Go and more at the DRI Annual Meeting in Seattle this year!

If you’re looking to engage remotely, access on-demand program-
ming and engaging webinars on topics including “Employment Dis-
crimination Via Artificial Intelligence (AI),” “Know the Role: The 
Ethics of AI in the Law,” and “Marketing in a Hybrid World” to stay 
current on the latest in game-changing technology. Through our 
Free Webinar Series, DRI members can earn up to eight hours of 
CLE credit this year at no additional cost—that’s a savings of $1,350! 
Not a DRI Member? Learn more and join our community of civil 
defense attorneys and in-house counsel.

Embracing Rapid Change and Ethical Responsibilities
In today’s fast-paced world, the speed of innovation is truly 
remarkable. Just five years ago, working from home was often viewed 
with skepticism, but now it has become a standard practice that has 
revolutionized our professional lives. Entire industries like AI have 
emerged rapidly, fundamentally changing how we work and interact.

As we navigate these changes, it’s crucial to address the ethical 
responsibilities that come with using new technologies. Ethics bodies 
are increasingly focusing on the numerous ethical considerations 
lawyers face when using tools like generative AI. Competence, 
confidentiality, and proper communication with clients are 
paramount when integrating these advanced technologies into 
our practice. Lawyers must be fully aware of the capabilities and 
limitations of AI tools to provide competent legal representation 
and safeguard client information. DRI has been at the forefront 
of educating the defense bar about these critical considerations, 
ensuring we remain not only innovative, but ethical in our practices.

Over the years, I’ve seen firsthand how embracing innovation can 
bring significant benefits to our members and clients. As someone 
balancing a demanding trial practice while raising six children 
with my equally dedicated lawyer spouse, I have had the chance to 
experience firsthand the importance of leveraging technology to 
manage both professional and personal responsibilities effectively. 
Embracing these changes not only positions us for success in a 
dynamic landscape but also reinforces our commitment to excellence, 
client service, and equity. Looking ahead, I am excited about DRI 
continuing to champion innovation and lead the way in transforming 
the legal profession.

Embracing Innovation
The Future of the Legal Profession

DRI Secretary/Treasurer Sara M. Turner is a shareholder in Baker, Donelson, Bearman, Caldwell & 
Berkowitz’s Birmingham, Alabama office. Serving as the chair of the firm’s Hospitality Industry Service Team, Sara 
proactively connects with in-house counsel and other professionals to exchange insights and promote growth.

https://www.centerforlawandpublicpolicy.org/center
https://www.dri.org/docs/default-source/dri-white-papers-and-reports/ai-legal-practice.pdf
https://www.dri.org/docs/default-source/dri-white-papers-and-reports/ai-legal-practice.pdf
https://www.dri.org/annual-meeting/2024/cle
https://www.dri.org/annual-meeting/2024/cle
https://www.dri.org/annual-meeting/2024
https://www.dri.org/education-cle/webinars/free-webinar-series
https://www.dri.org/membership/why-dri


The 36th annual APEX Awards received more than 1,100 
entries from across the US, and DRI is honored to be 
recognized among this select group of award recipients.

DRI is the 
proud 

winner of 
the 2024 

APEX 
Awards for 
Publication 
Excellence!

https://www.dri.org/news/news-detail/2024/08/09/dri-2024-apex-award-publication-excellence
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EACH YEAR, THE DRI ANNUAL MEETING
serves as the venue for the organization’s election of new leaders. 
At the 2024 DRI Annual Meeting in Seattle, October 16–18, the 
DRI Board of Directors will name four individuals to join them 
as national directors (each serving three-year terms). The final 
candidates are presented to the board upon the recommendation 
of the Nominating Committee. In addition, an individual will be 
elected as the next DRI second vice president, which begins his or 
her track to the presidency after serving subsequent years as first 
vice president and president-elect. Also, one candidate will be 
elected to serve a one-year term as secretary/treasurer. The final 
candidates are presented to the board upon the recommendation 
of the Nominating Committee, chaired this year by DRI Past Pres-
ident Philip L. Willman.

Four DRI members have declared their candidacy for second 
vice president, and another four will be seeking roles as a national 
director. The 2024 DRI Annual Meeting will be held in person on 

October 16–18. Immediately after the final board meeting related 
to the 2024 election, a blast email will be sent to DRI’s entire mem-
bership with the election results.

To inform all DRI members about the upcoming elections, For 
The Defense presents a brief profile of each candidate. This infor-
mation was gathered from the candidates’ own responses in the 
Declaration of Candidacy that each one completed for DRI. These 
declarations in their entirety have been made available online to 
DRI members. Read the complete Declarations of Candidacy to 
learn more about the candidates’ plans and goals for the future 
of DRI and its role in the defense bar and the civil justice sys-
tem. The first four individuals profiled—Michael D. Carter, David 
L. Jones, Sara M. Turner, and Ricardo A. Woods—are candidates 
for second vice president. They are followed by profiles of the can-
didates for national director: Michelle Thurber Czapski, Juan M. 
Marquez, Morgan J. Milner, and Christopher B. Turney.

New Leaders to 
Be Elected Next 
Month in Seattle

https://www.dri.org/annual-meeting/2024
https://www.dri.org/news/news-detail/2024/07/08/2024-dri-election-update
https://www.dri.org/news/news-detail/2024/07/08/2024-dri-election-update
https://www.dri.org/news/news-detail/2024/07/08/2024-dri-election-update
https://www.dri.org/news/news-detail/2024/07/08/2024-dri-election-update
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The DRI Board of Directors will elect the second vice president, secretary/treasurer, and national directors at the 
DRI Annual Meeting in Seattle. In making its selections, the board will give serious consideration to the recom-
mendations of the Nominating Committee.

After receiving the input from those appearing before them during nominating committee meetings at the 
DRI Annual Meeting, and from emails and letters of support, the Nominating Committee will deliberate and then 
report to the DRI Board of Directors its nominees for each position to be filled. The board then votes on each of 
the candidates recommended by the Nominating Committee.

The members of the 2024 Nominating Committee are Chair Philip L. Willman, Past President Emily G. Cough-
lin, Past President Douglas K. Burrell, At-large Member Christopher T. Sheean, and At-large Member Ashley 
Brathwaite.

Philip L. Willman is a principal at Brown & James PC, where he devotes his trial practice to defending physi-
cians, medical schools, nurses, hospitals, nursing homes, psychologists, and other healthcare providers in medi-
cal negligence and healthcare lawsuits and medical device manufacturers in medical device litigation. He is a past 
president of DRI and has served on the Executive Committee of DRI as an officer for several years. Currently, he 
serves as the president of the DRI Center for Law and Public Policy. He also serves on the Executive Committee 
of the National Foundation for Judicial Excellence, which provides state supreme court and appellate judges with 
educational programs that enable them to perform at their highest level. Furthermore, he is a past director for 
Lawyers for Civil Justice, a national organization that promotes excellence and fairness in the civil justice system.

Emily Coughlin served as president of DRI from 2020 to 2021. She is a founding partner of the firm of Cough-
lin Betke LLP. Her practice includes over thirty years of broad-ranging civil litigation experience on behalf of 
small and large businesses, healthcare providers, and insurers. Her extensive state and federal trial court expe-
rience includes construction-related and commercial litigation, employment and professional liability litigation, 
and premises and products liability litigation. Emily has received numerous honors and awards, including the 
Massachusetts Top Women of Law Award; Massachusetts Defense Lawyer of the Year Award; DRI Mary Massaron 
Award for the Advancement of Women along with the three other female defense bar leaders of the ADTA, FDCC, 
and IADC; and more. Emily is also a past president of the Massachusetts Defense Lawyers Association, served on 
the Massachusetts’ Joint Bar Committee on Judicial Appointments, and is active in several defense bar associa-
tions, including the International Association of Defense Counsel, where she served on the 2015 Trial Academy 
Faculty at Stanford University Law School.

Douglas K. Burrell is a past president of DRI (2021-2022) and partner at Chartwell Law based in Atlanta. His 
practice covers a vast number of areas including but not limited to wrongful death and catastrophic injury mat-
ters, construction defect litigation, premises liability, product liability, rideshare and transportation and trucking 
negligence. His clients come from many industry sectors, including national retailers, manufacturers, businesses 
in the hospitality and restaurant sector and transportation Douglas is a long-time faculty of Georgia Defense Law-
yers Association Trial Mediation Academy; serving as Chair of the faculty in 2014 and 2015. Douglas also held 
a faculty position for the National Institute for Trial Advocacy (NITA) from 2010-2014, teaching the deposition 
skills program.

Christopher T. Sheean is a partner at Swanson, Martin & Bell, LLP. Chris defends products manufacturers in 
lawsuits and counsels companies on various regulatory and governmental matters. He also represents national and 
international corporations in various types of commercial, corporate and intellectual property litigation matters 
throughout the United States. His intellectual property practice involves issues of trademark and trade secret mis-
appropriation, copyright infringement, unfair competition, and advertising injury claims. He also handles a broad 
spectrum of general corporate issues and disputes including complex breach of contract claims and multidistrict 
consumer class actions. As the lead trial lawyer in many cases, Chris has successfully litigated often complex and 
cutting-edge commercial and intellectual property claims in both federal and state courts. Chris has served as an 
adjunct professor of trial advocacy at Northwestern University Law School since 2009.

Ashley Brathwaite of Ellis & Winters is an experienced litigator and trial lawyer who helps clients protect their 
business interests in disputes related to product and premises liability, professional malpractice, business torts, and other claims alleg-
ing significant damages.  She also serves as national counsel for clients in toxic tort litigation. Ashley is currently a member of the DRI 
Women in the Law and Drug & Medical Device steering committees, a member of DRI for Life, and an at-large member of the DRI Foun-
dation Board of Directors.  She is a past president of the North Carolina Association of Defense Attorneys.

THE NATIONAL NOMINATING COMMITTEE

Philip L.
Willman

Douglas K. 
Burrell

Christopher 
T. Sheean

Ashley 
Brathwaite

Emily G. 
Coughlin

https://www.dri.org/annual-meeting/2024/schedule
https://www.dri.org/annual-meeting/2024/schedule
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The following guidelines have been designed to assist DRI members appearing before the Nominating Committee. Every member of 
DRI is encouraged to participate in the election of the DRI leadership. The opportunity to appear before the Nominating Commit-
tee is open to all DRI members. Your appearance before the Nominating Committee is important, as it provides information neces-
sary for the committee to make its recommendations to the DRI Board of Directors. It also provides an opportunity for members of 
the Nominating Committee to ask questions about the candidates. The committee encourages each person appearing before it to speak 
openly and candidly about a candidate’s qualifications and abilities. All discussion and communications within the Nominating Com-
mittee are strictly confidential and will not be revealed to anyone outside the Nominating Committee. Comments should focus on the 
particular traits, attributes, and qualifications of the candidate that qualify him or her for the elective position sought. Negative com-
ments about candidates are discouraged unless specifically solicited by a member of the Nominating Committee.

The list below is not all-inclusive; it is designed to serve as a guide to help identify points that are considered significant by the Nom-
inating Committee. While the committee members have general information and knowledge about each of the candidates, they are 
looking for firsthand information that may have been gained by either working directly with the candidate or through personal obser-
vation. The following tips represent ideas from former members of the Nominating Committee, learned through many years of service, 
and are suggested to make the appearance process more efficient and compatible to the DRI election process.

In no particular order, here are a few suggestions:
1) Before appearing before the Nominating Committee, please have your comments organized and thought out. Time is limited to allow 

everyone the opportunity to appear before the committee, and it is necessary to adhere strictly to the schedule.
2) It is important to identify at the outset the candidate (or candidates) you support, how long you have known the candidate, the con-

tact that you have had with the person (e.g., experience working with him or her in a state or local defense organization, a DRI com-
mittee, other professional organizations, co-counsel in a case, etc.), and your personal knowledge as to the candidate’s leadership 
qualities.

3) Describe for the committee the personal interests of the candidate (if you know) in DRI compared to other professional organiza-
tions in which he or she may be active, and why the candidate has a specific interest in DRI.

4) Identify the specific attributes of the candidate that are or should be important to DRI (e.g., geographical balance, diversity, corpo-
rate law relationship, important state or regional profiles, etc.)

5) Describe the candidate’s prior leadership experience, of which you have firsthand knowledge, in any other professional organiza-
tion, state or local defense organization, committee activity, community association, position in his or her law firm, co-counsel in 
a case, etc., where the candidate has demonstrated prior leadership experience.

6) Comment upon the candidate’s ability to carry out and perform tasks assigned to him or her effectively and efficiently.
7) Describe for the committee any observations that you might have about the candidate’s leadership abilities and the respect that oth-

ers have for him or her.
8) Describe any other attributes or information that you feel are or should be important to the committee in determining whether the 

candidate should be recommended to the DRI Board of Directors for the elected position sought.

GUIDELINES FOR APPEARING BEFORE THE DRI NOMINATING COMMITTEE

DRI appreciates your taking the time out of your schedule to appear before the 
Nominating Committee and share your thoughts and opinions. Without your interest 

and contribution, DRI would not be able to elect the best possible leaders.
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Michael D. Carter
Hall Booth Smith PC |  Oklahoma City, Oklahoma

CANDIDATES FOR SECOND VICE PRESIDENT

Michael D. Carter is a partner at Hall Booth Smith PC based in Oklahoma City, Oklahoma. He 
has been a member of DRI for 36 years and practices in asbestos, talc, and silica litigation; prod-
uct liability; environmental; workers’ compensation; and employment law. He currently serves 
on the DRI Board of Directors as the Southwest Region Director (2021-2024). Mr. Carter has also 
served as: DRI Membership Committee Chair, 2024; DRI Membership Committee Vice-Chair, 
2023; Board Liaison to DRI Asbestos Litigation Committee, 2024; Board Liaison to DRI Govern-

mental Liability Committee, 2022-2023; National Foundation for Judicial Excellence, Member, 2021-2024; DRI State Representa-
tive for Oklahoma, 2018-2021; DRI Kevin Driskill Outstanding State Representative Award, 2021; DRI State Membership Chair 
for Oklahoma, 2017-2018; DRI Exceptional Performance Citation, 2017; DRI Membership Committee Liaison to Governmental 
Liability Committee and Asbestos Litigation Committee, 2024; The Defense Never Rests, Organizer and Band Leader. 2021-2024; 
and DRI Asbestos Litigation Committee Membership Chair and Steering Committee Member, 2024.

If elected, Mr. Carter is motivated to make DRI the foundational civil defense association among the civil defense commu-
nity. “The question for DRI becomes, in addition to expanding and improving the ‘value proposition,’ how does DRI become the 
organization you join because that’s what you do if you’re a civil defense attorney?”, he wrote in his declaration. “As Member-
ship Committee Chair and Vice-Chair, I am proud of our record in innovating new membership strategies such as the Seminar 
Membership Program, the Membership Committee SLC liaison program (which has resulted in action plans for meeting mem-
bership goals from several DRI SLCs) and initiating a monthly Membership Minute to keep the Board and EC informed of Mem-
bership Committee asks and accomplishments.”

Mr. Carter believes that DRI has positive momentum following the COVID-19 pandemic and can leverage this momentum 
to become the foundational civil defense association among civil defense attorneys. He also advocates for DRI strengthening its 
partnerships with State and Local Defense Organizations (SLDOs) and National Defense Organizations (NDOs), as well as DRI’s 
sister organizations—the Association of Defense Trial Attorneys, International Association of Defense Counsel, and Federation 
of Defense & Corporate Counsel.

David L. Jones
Wright, Lindsey & Jennings LLP |  Little Rock, Arkansas

A DRI member of 16 years, David L. Jones is a partner at Wright, Lindsey & Jennings, LLP in Lit-
tle Rock, Arkansas. His areas of practice include business law and litigation, commercial litiga-
tion, and construction law. He has served as on the DRI Board of Directors as a National Director 
since 2021 and is the DRI Foundation DRI Cares Chair. Mr. Jones has also held leadership posi-
tions on the Construction Law Committee, DRI Annual Meeting Steering Committee, Com-
mercial Litigation Committee, and more. While in these positions, he has also been a frequent 
contributor to DRI programming via publications and seminars. At his firm, he is the Diversity, 

Equity, Inclusion & Belonging Partner and Committee Chair. He is an active member of the Arkansas Bar Association, Ameri-
can Bar Association, and Construction Lawyers Society of America.

If elected, Mr. Jones is focused on the potential for future leaders to join and engage with the organization. “As the viability of 
professional organizations are threatened by market forces and shifting realities of the practice of law, I believe that it is imper-
ative that DRI be preserved for future generations of young attorneys,” he wrote in his declaration. “These present and future 
young attorneys include my own daughter, who is currently a 3L. For these reasons, I have been and remain committed to DRI 
and have undertaken increasingly important leadership roles over time.”

Additionally, Mr. Jones serves as outside general counsel to and regularly provides advice to many non-profit and public sec-
tor clients. He notes that success in these roles requires a strong understanding of governance and governance models, as well as 
the ability to navigate internal conflict and influence decision-making. To secure its future success, he believes DRI must adapt 
to the nation’s changing demographics and train leaders to meet the challenges of the future. “If we are to ensure that DRI is 
sustainable into the future, we must seek to show constituencies that align with trending demographics that ours is an inclusive 
organization and aligned with their individual values,” he added.

https://www.dri.org/docs/default-source/webdocs/declaration-of-candidacy/2024/second-vice-president/michael-carter-24.pdf
https://www.dri.org/docs/default-source/webdocs/declaration-of-candidacy/2024/second-vice-president/david-jones-24.pdf
https://www.dri.org/docs/default-source/webdocs/declaration-of-candidacy/2024/second-vice-president/michael-carter-24.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.dri.org/docs/default-source/webdocs/declaration-of-candidacy/2024/second-vice-president/michael-carter-24.pdf
https://www.dri.org/docs/default-source/webdocs/declaration-of-candidacy/2024/second-vice-president/david-jones-24.pdf
https://www.dri.org/docs/default-source/webdocs/declaration-of-candidacy/2024/second-vice-president/david-jones-24.pdf


9 ■ For The Defense ■  September 2024

D R I  E L E C T I O N  2 0 2 4

CANDIDATES FOR SECOND VICE PRESIDENT

Ricardo A. Woods
Burr Forman LLP |  Mobile, Alabama

Ricardo A. Woods of Burr Forman LLP in Mobile, Alabama, is an 18-year member of DRI who 
practices in the areas of toxic tort, product liability, insurance litigation, and government liability 
law. He is a partner at his firm and a National Director on the DRI Board of Directors (2021-Pres-
ent). Additionally, he is the Chair of the 2025 DRI Annual Meeting, ADR Committee Board Liai-
son, Vice Chair of the 2024 DRI Annual Meeting, DRI Foundation DRI for Life Chair, and has 
been actively involved with DRI’s Diversity & Inclusion Committee, Government Liability Com-

mittee, Toxic Tort and Environmental Law Steering Committee, and more.
If elected, Mr. Woods would like to ensure DRI’s mission reflects that as DRI members, our community members serve more 

than one role for the defense bar. “We are a locally known, nationally recognized, and internationally respected platform for the 
lawyers who represent the collective interest of the business community,” he wrote in his declaration. “To others we are a think 
tank full of professional advocates and a network of people striving to improve the way we practice law.”

In order to move DRI forward, Mr. Woods is interested in expanding DRI’s leadership meetings to a leadership academy. This 
academy would focus on the master calendar with a common ground in mind for the SLCs/SLDOs; use the information gath-
ered by the SLDO engagement committee to make meaningful changes; and consider giving the SLDO members something no 
other organization can provide: full on access to DRI.    

Mr. Woods believes DRI faces future challenges including mental health crises in the profession, the commoditization of pro-
fessional legal services, and redefining the value and meaning of membership. “Without real solution collaboration, a strong 
leadership team, a strong network, and the ability to confront this issue using our platform, we stand to lose the ground DRI has 
gained in the business community over the last 60 years,” he noted. “I am prepared to serve.”

Sara M. Turner
Baker, Donelson, Bearman, Caldwell & Berkowitz, PC |  Birmingham, Alabama

Sara M. Turner is a shareholder at Baker, Donelson, Bearman, Caldwell & Berkowitz, PC, in 
Birmingham, Alabama. A DRI member for 21 years, Ms. Turner is currently DRI’s Secretary-
Treasurer and has served as a National Director (2020-2023) Women in the Law board liaison 
(2020-2023), Annual Meeting Chair / Vice Chair (2022-2023), Retail and Hospitality Chair / Vice 
Chair (2016-2020), Technology Chair / Vice Chair (2008-2013), and DRI for Life Chair (2020-
2022). She has also been a member of the Product Liability, Young Lawyers, and Trucking Law 

Steering Committees, including chairing several Seminars and Specialized Litigation Groups. She participates in the IADC, 
FDCC, and Alabama Defense Lawyer’s Association. At Baker Donelson, she Chairs the Hospitality Industry Service Team and is 
on the Women’s Initiative Committee.

 If elected, Ms. Turner would focus on adapting to technological advances; enhancing member engagement; creating innova-
tive educational and networking programs; strengthening DE&I efforts; securing strategic partnerships; and expanding mem-
ber support and wellness. “With 21 years of active membership and a variety of leadership roles within DRI, I have developed a 
comprehensive understanding of the organization’s strategic goals and operational needs,” she wrote in her declaration. “My 
experience as Secretary-Treasurer this past year has equipped me with firsthand knowledge of DRI’s financial and administra-
tive functions, further preparing me for the responsibilities of Second Vice President.”

 Ms. Turner leads a high performing trial team as national counsel; she looks forward to using her experience by expand-
ing DRI’s resources regarding the use of technology to improve client service and lawyer retention. She believes there is a 
strong opportunity to expand DRI’s reach by increasing its presence, and attracting new members from nascent practice areas, 
regions, and firm sizes. Ms. Turner believes this would strengthen the organization and enhance its ability to achieve its mis-
sion. “Throughout my 21 years of membership and extensive involvement in DRI, I have developed a profound appreciation for 
our organization’s mission and the incredible impact it has on the legal profession,” she noted. “Now, more than ever, I am com-
mitted and able to serve our members with integrity, dedication, and a forward-thinking approach.”

https://www.dri.org/docs/default-source/webdocs/declaration-of-candidacy/2024/second-vice-president/ricardo-woods-24.pdf
https://www.dri.org/docs/default-source/webdocs/declaration-of-candidacy/2024/second-vice-president/ricardo-woods-24.pdf
chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https:/www.dri.org/docs/default-source/webdocs/declaration-of-candidacy/2024/second-vice-president/ricardo-woods-24.pdf
https://www.dri.org/docs/default-source/webdocs/declaration-of-candidacy/2024/second-vice-president/sara-turner-24.pdf
https://www.dri.org/docs/default-source/webdocs/declaration-of-candidacy/2024/second-vice-president/sara-turner-24.pdf
https://www.dri.org/docs/default-source/webdocs/declaration-of-candidacy/2024/second-vice-president/sara-turner-24.pdf
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CANDIDATES FOR NATIONAL DIRECTOR

Juan M. Marquez
Rodey, Dickason, Sloan, Akin & Robb, PA
Albuquerque, New Mexico

A DRI member of 11 years, Juan M. Marquez currently serves as the DRI 
State Representative for New Mexico. He is actively involved in the Litigation 
Skills Committee and is the 2024 Annual Meeting Chair for that group. Mr. 

Marquez is a part of the Board of Directors for the New Mexico Defense Lawyers Associa-
tion (NMDLA). He has previously served in various executive committee positions with the 
NMDLA, including treasurer, president-elect, and president. He has been actively involved 
with the NMDLA since February 2016.   

If elected, Mr. Marquez would put a strong focus on membership involvement at DRI. 
“While DRI has many active members across the country, I believe there are many untapped 
resources in the form of DRI members who are not actively involved in the organization,” he 
wrote in his declaration. “This is evident from the many networking events that occur dur-
ing DRI meetings and seminars where I have personally engaged with individuals who have 
good ideas and suggestion but who are not ever really seen in leadership or committees.”

Michelle Thurber Czapski
Bodman PLC
Detroit/Troy, Michigan

Michelle Thurber Czapski has been a member of DRI for 23 years, currently 
based in Detroit and Troy, Michigan. She has served as Chair of the Life, 
Health, and Disability Committee, and the Commercial Litigation Commit-

tee, and has also served on the Membership Committee, Class Action Program and Center 
for Law and Public Policy. She is also actively involved in the Women Lawyers Association of 
Michigan and the Detroit Chapter of the Federal Bar Association, is a certified mediator, and 
chairs Bodman’s Litigation and Alternative Dispute Resolution Practice Group.

If elected, Ms. Czapski is especially interested in increasing DRI’s membership base and 
engagement among young lawyers. “New lawyers in recent years have brought us a new kind 
of professional mindset, and they do not necessarily play by our rules,” she wrote in her dec-
laration. “Forward movement by any organization that wants a future run by this genera-
tion will require an acceptance and understanding of their priorities.” Ms. Czapski believes 
the future is bright for DRI because it has shown the ability to pivot during the past few diffi-
cult years, and that agility will help it to thrive as the future brings the next set of challenges, 
opportunities, and member needs.
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CANDIDATES FOR NATIONAL DIRECTOR
Morgan J. Milner
Modern Woodmen of America
Rock Island, Illinois

Morgan J. Milner is a 15-year member of DRI and serves as Assistant Gen-
eral Counsel for the Modern Woodmen of America. He currently leads DRI’s 
Corporate Counsel Committee as the chair, and he has served on the steering 

committee for that group since 2020. He has also been involved with the Association of Fra-
ternal Benefit Counsel, serving as secretary-treasurer from 2014-2022, and the American Fra-
ternal Alliance.

If elected, Mr. Milner is interested in growing DRI’s reach among corporate counsel. “I am 
seeking to join the board to be a voice for corporate counsel and to ensure this important 
component of the membership is effectively heard and included,” he wrote in his declara-
tion. “I will bring to this role experience and competencies gained not only through my years 
of service to DRI but also through other personal and professional opportunities.” Mr. Mil-
ner believes that if DRI can situate itself as one of the “must have” memberships of corporate 
counsel, the organization can anticipate greater engagement from corporate counsel, as these 
members will have fewer outside obligations or opportunities to network and earn continu-
ing legal education (CLE).

Christopher B. Turney
Turney LG
Kansas City, Missouri

Christopher B. Turney is a 10-year member of DRI with leadership experience 
on the Litigation Skills and within the Center for Law and Public Policy. As the 
chair of the Social Inflation Task Force, Mr. Turney’s primary goal was assem-
bling a skillful and innovative team to focus on solutions as much as focusing 

on problems while producing high-quality publications and resources for defense attorneys. He 
is a frequent contributor to DRI programming through publications and seminar presentations. 
He also is active within the Missouri Organization of Defense Lawyers and Kansas Association 
of Defense Counsel.

If elected, Mr. Turney is looking forward to developing teams to tackle complex challenges to 
the profession and within DRI. “As seen by the quick growth of the Social Inflation Task Force 
and the steady re-engagement of the Litigation Skills Committee, one of my leadership quali-
ties is building bridges with the right people to charge into battle,” he wrote in his declaration. 
“In order to build that momentum among volunteering billable hour defense attorneys, we must 
define the legitimate and serious threats that must be addressed.  Then, we must find the cre-
ative and strategic plan and sell the problem – and solution – to the key stakeholders.”
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who will help take your practice to the next level. This year is no exception.
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P R O D U C T  L I A B I L I T Y

Self-Driving Vehicles and 
Questions of Product Liability

By Denis F. Alia

... autonomous vehicle 
litigation...raises 
interesting questions 
the defense bar should 
consider as it continues 
providing effective 
defense strategies 
for its clients.

Denis F. Alia is a partner at Cetrulo LLP’s Boston, Massachusetts office. He concentrates his practice on the defense of 
litigation matters, including claims arising from products liability, toxic torts, automotive accidents and insurance claims, and 
premises litigation. Denis has represented a broad range of companies, including manufacturers of heavy industrial equipment 
and automotive friction parts, and ride-sharing companies. Denis is also a member of the national coordinating team that 
manages multi-jurisdictional toxic tort litigation for a Fortune 500 company.

Vehicle automation is defined based on 
the extent to which a car’s integrated tech-
nology performs a variety of driving func-
tions with or without the presence of a 
human operator behind the wheel. Lev-
els of automation fall on a broad spec-
trum, with vehicles that provide human 
drivers with simple warnings or alerts at 
one end, to vehicles that are considered 
fully autonomous at the other end. Vehi-
cles first included automated technology 
as early as the 1950s, and that technology 
continues to advance rapidly today. Due to 
these rapid technological advances, legis-
latures and judiciaries across the United 
States are working to pass regulations and 
develop a body of precedent to respond 
to questions of products liability raised 
when automated vehicles are involved in 
accidents. Although there are few clearly-
defined legal conclusions at the intersection 
of products liability and autonomous vehi-
cles today, those that exist illustrate courts’ 
reluctance to apportion liability to autono-

mous vehicle manufacturers. Nonetheless, 
autonomous vehicle litigation today, as well 
as the mounting body of law concerning 
products liability and general automation 
technology, raises interesting questions 
the defense bar should consider as it con-
tinues providing effective defense strate-
gies for its clients.

Vehicle Automation
Vehicle automation is generally defined 
as a vehicle’s technological ability to per-
form the functions of a human driver 
with or without human aid. See SAE Int’l, 
J3016 APR2021, Surface Vehicle Recom-
mended Prac. 6 (2021); Alexander S. Gillis 
& Ben Lutkevich, Self-Driving Car (Auton-
omous Car or Driverless Car), TechTarget, 
https://www.techtarget.com/searchen-
terpriseai/definition/driverless-car (last 
updated June 2024). SAE International 
(f/k/a the Society of Automotive Engi-
neers), in conjunction with the Interna-
tional Organization for Standardization 

https://www.techtarget.com/searchenterpriseai/definition/driverless-car
https://www.techtarget.com/searchenterpriseai/definition/driverless-car
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(“ISO”), recommends standards by which 
vehicle automation is defined. See Sur-
face Vehicle Recommended Prac., supra, 
at 1-2; About SAE International, SAE Int’l, 
https://www.sae.org/about/history (last 
visited July 8, 2024). A vehicle considered 
“fully autonomous” or “self-driving” is 
one that operates completely without the 
aid of a human driver. See Surface Vehicle 
Recommended Prac., supra, at 34; Lutkev-
ich, supra. Because those cars are generally 
not available in today’s market, SAE Inter-
national prefers the term “automation” to 
describe the technological abilities of cars 
produced in the US today. See Surface Vehi-
cle Recommended Prac., supra, at 34; Auto-
mated Vehicles for Safety, NHTSA, https://
www.nhtsa.gov/technology-innovation/
automated-vehicles-safety#resources (last 
visited July 8, 2024).

Levels of Automation
SAE International defines six levels of 
vehicle automation; the levels range from 
L0, where a human driver performs all 
driving functions with some technologi-
cal assistance, to L5, where the vehicle is 
fully autonomous. See Automated Vehicles 
for Safety, supra; What is an Autonomous 
Car?, Synopsis, https://www.synopsys.
com/automotive/what-is-autonomous-
car.html (last visited July 8, 2024). As pre-
viously mentioned, L0 vehicles provide 
basic technological assistance to the driver, 
such as warnings and alerts, like blind-
spot monitoring. See Automated Vehicles 
for Safety, supra; Surface Vehicle Recom-
mended Prac., supra, at 6. L1 vehicles assist 
the driver with acceleration, braking or 
steering, but not both, while L2 vehicles 
assist the driver with those three tasks 
simultaneously. See Automated Vehicles 
for Safety, supra. Some of Tesla’s models 
can be classified as L2 vehicles, however 
these vehicles also require a driver-moni-
toring system (i.e., touch-sensitivity on the 
steering wheel). See Automated Vehicles for 
Safety, supra. L3 vehicles, which are gen-
erally unavailable in the US today, assist 
the driver by controlling specific driving 
functions such as navigating through traf-
fic at low speeds. See Surface Vehicle Rec-
ommended Prac., supra, at 31; Automated 
Vehicles for Safety, supra. In an L3 vehi-
cle, the human driver must monitor the 
vehicle’s movements at all times. See Auto-

mated Vehicles for Safety, supra. L4 and L5 
vehicles, which are unavailable in all car 
markets today, are essentially fully auton-
omous. See Automated Vehicles for Safety, 
supra. An L4 vehicle performs many driv-
ing functions, without human interven-
tion, in specific geographic areas, whereas 
L5 vehicles perform all driving functions, 
anywhere, without human intervention. 
See Automated Vehicles for Safety, supra; 
Surface Vehicle Recommended Prac., 
supra, at 26, 32. Currently, L4 vehicles are 
being tested for market production, while 
L5 vehicles will likely remain in develop-
ment for at least the next decade. See Mark 
Fagan et al., Autonomous Vehicles Are 
Coming: Five Policy Actions Cities Can 
Take Now to be Ready 6 (2021).

A Brief History of Vehicle Automation
Automation technology first appeared in 
vehicles in the 1950s with the advent of 
safety features such as cruise control and 
anti-lock brakes. See Automated Vehi-
cles for Safety, supra. Shortly thereafter, 
in 1966, the National Traffic and Motor 
Vehicle Safety Act was passed in the US, 
mandating the first set of rules for vehicle 
safety. See National Traffic and Motor Vehi-
cle Safety Act of 1966, Pub. L. No. 89-563, 
80 Stat. 718. In the early 1980s, a German 
company developed a vehicle that used 
a computerized vision system to operate 
on the highway, without traffic, at high-
way speeds. See James M. Anderson et al., 
Autonomous Vehicle Technology 56 (2016). 
By the 1990s, technology in the US fur-
ther advanced the pursuit of self-driving 
cars when researchers in California tested 
a car that was guided by magnets embed-
ded into the highway. See id. It was around 
this same time that Congress directed the 
Department of Transportation and the 
National Automated Highway System Con-
sortium to develop an “automated highway 
system,” while companies in Europe and 
Japan developed adaptive cruise control 
functions that further advanced vehicle 
automation. See Keith Barry, Big Bets and 
Broken Promises: A Timeline of Tesla’s Self-
Driving Aspirations, Consumer Reps. (Nov. 
11, 2021), https://www.consumerreports.
org/cars/autonomous-driving/timeline-
of-te s la - se l f - dr iv ing - a spiration s -
a9686689375/#:~:text=Big%20Bets%20
and%20Broken%20Promises%3A%20

A%20Timeline%20of,2014%20...%20
8 %2 0 O c t o b e r %2 0 2 015%2 0 . . .%2 0
More%20items. These advances paved the 
way for Tesla to create their “Autopilot” fea-
ture, which debuted in the mid-2010s and 
continues to be refined to this day. See id. 
This technology provides a variety of auto-
mated assistance to the human driver in-
cluding a self-driving system where the 
human driver is still responsible for most 
driving functions. See id.

Legislating Vehicle Automation
At least 27 states, and the District of 
Columbia, have enacted legislation relat-
ing to autonomous vehicles. See Justin Ban-
ner, Are Self-Driving Vehicles Legal in My 
State?, Motortrend (Jan. 6, 2023), https://
www.motortrend.com/features/state-
laws-autonomous-self-driving-driver-
less-cars-vehicles-legal/ (stating 27 states 
have enacted autonomous vehicle legisla-
tion); Autonomous Vehicles – Self-Driving 
Vehicles Enacted Legislation, NCSL, https://
www.ncsl.org/transportation/autono-
mous-vehicles#state (last updated Feb. 
18, 2020) (stating 29 states have enacted 
autonomous vehicle legislation). At least 
six states regulate autonomous vehicles by 
executive order, and at least five states reg-
ulate autonomous vehicles by both legisla-
tion and executive order. See Autonomous 
Vehicles – Self-Driving Vehicles Enacted 
Legislation, supra. Of the states with auton-
omous vehicle legislation, California’s reg-
ulations are among the strictest, while 
Florida’s are more lenient. See Roy Furch-
gott, Public Streets Are the Lab for Self-Driv-
ing Experiments, N.Y. Times (Dec. 23, 2021), 
https://www.nytimes.com/2021/12/23/

Currently, L4 vehicles 
are being tested for 
market production, 

while L5 vehicles 
will likely remain in 
development for at 

least the next decade.
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business/tesla-self-driving-regulations.
html?searchResultPosition=24.

As an example, California requires a 
driver to be “seated in the driver’s seat, 
monitoring the safe operation of the auton-
omous vehicle, and capable of taking over 
immediate manual control of the vehicle 
in the event of an autonomous technol-
ogy failure or other emergency.” Cal. Veh. 
Code § 38750(b)(2) (West 2022). In con-
trast, Florida does not require the presence 
of a human operator in a car that is “fully 
autonomous.” See Fla. Stat. Ann. § 316.85 
(West 2019); Evan P. Dahdah, An Attempt 
to Control What Controls Itself: Unravel-
ing Florida’s Autonomous Vehicle Laws, 
38 Trial Advoc. (FDLA) 31, 34-36 (2019). 
Moreover, when compared to Florida, Cal-
ifornia more clearly apportions liability to 
vehicle manufacturers in the event that the 
autonomous driving system fails, causing 
damage. See Cal. Veh. Code § 38750(G)(3) 
(West 2022); Dahdah, supra at 36. Califor-
nia law requires manufacturers to certify 
that their autonomous vehicles have been 
tested on public roads in compliance with 
state testing standards, see Cal. Veh. Code 
§ 38750(G)(2)-(3) (West 2022), while Flor-
ida law protects manufacturers against 
defects in the autonomous vehicle technol-
ogy caused by third-party modifications. 
See Fla. Stat. Ann. § 316.86 (West 2016); 
Dahdah, supra at 36.

Case Law Survey of Self-Driving 
Cars and Products Liability
As a result of the continuous technological 
leaps being made in the autonomous vehicle 
industry, there are few, if any, settled legal 
conclusions regarding products liability 
and autonomous vehicles. See Julia Dos-
koch, Note, “Your Honor, the Car Crashed 
Itself”: Navigating Autonomous Vehicle Lia-
bility in the Age of Innovation, 2023 B.C. 
Intell. Prop. & Tech. F.J. 1, 5 (2023); Atilla 
Kasap, States’ Approaches to Autonomous 
Vehicle Technology in Light of Federal Law, 
19 Ohio State Tech. L.J. 315, 321 (2023). 
Some unsettled questions include whether, 
and to what extent, federal law preempts 
state regulation when applied to products 
liability cases, see Kasap, supra, at 410, and 
to what extent federal regulations, rather 
than common law tort theories, are better 
equipped to adapt and decrease the risk of 
autonomous vehicles crashes. See gener-

ally Kevin M.K. Fodouop, Note, The Road 
to Optimal Safety: Crash-Adaptive Regula-
tion of Autonomous Vehicles at the National 
Highway Traffic Safety Administration, 98 
N.Y.U.L. Rev. 1358 (2023) (proposing devel-
opment of data tracking system the NTSB 
could use to adapt and improve autono-
mous vehicle regulations to reduce risk of 
autonomous vehicle crashes). Although the 
question of who is liable when an autono-
mous vehicle crashes and causes damage 
is currently academic in nature, see Dos-
koch, supra, at 6-7, the several cases that 
are available generally illustrate that, cur-
rently, courts are reluctant to apportion 
liability to manufacturers when an auton-
omous vehicle is involved in an accident.

In some cases where an autonomous 
vehicle was involved in an accident, courts 
dismissed the matters before address-
ing products liability issues or theories 
specifically relating to the autonomous 
vehicle at issue. For example, in Wang 
v. Tesla, Inc., 20-CV-3040 (NGG) (SJB), 
2021 WL 3023088 (E.D.N.Y. July 16, 2021), 
the court dismissed the case because the 
Plaintiff insufficiently pleaded fraud and 
failed to certify an alleged class. Addition-
ally, in Umeda v. Tesla Inc., No. 20-CV-
02926-SVK, 2020 WL 5653496 (N.D. Cal. 
Sept. 23, 2020), the court dismissed the 
case based on forum non conveniens. For 
those cases where questions of liability and 
other issues relating to autonomous vehi-
cles were reached, courts decided against 
apportioning liability to vehicle manufac-
turers for various reasons.

In California, a Car Manufacturer 
is not a “Driver” 
In Escudero v. Tesla Inc., No. RG21090128, 
2021 WL 2772434 (Super. Ct. Cali. Feb. 26, 
2021), a California court dismissed a neg-
ligence action, with prejudice, after con-
cluding that liability rests on the human 
driver physically operating the car, not the 
car’s manufacturer, even if the car operated 
mostly without the driver’s aid. Id. Inter-
preting the California State Vehicle Code, 
the court concluded that a car’s “driver”, 
even one operating autonomously to a cer-
tain extent, is the person who is in “actual, 
physical control of the vehicle.” See id. 
The court reasoned that, without prece-
dent establishing otherwise, they could 
not apportion liability to the car’s manu-

facturer when the human occupant had the 
opportunity to override the vehicle’s auto-
mation features. See id.

Marketing Materials do not 
Constitute a Warranty
In Son v. Tesla Motors, No. SACV 16-02282 
JVS, 2019 WL 4238874, at *5-6 (C.D. Cal. 
Apr. 15, 2019), the Federal District Court 
for the Central District of California dis-
missed a breach of contract action against 
a car manufacturer because the market-
ing materials for a car’s automation fea-
tures did not create a warranty between 
the manufacturer and the consumer prom-
ising that the car would stop itself to pre-
vent a collision. Id. Plaintiff alleged that 
the car manufacturer’s marketing mate-
rials, advertising automatic breaking and 
forward collision warning, warranted that 
the car would actually prevent a forward 
collision. See id. at *1, *4-6. The court dis-
missed the case without prejudice, reason-
ing that the marketing materials indicated 
only that the automation features were 
designed to prevent collision; those mate-
rials did not promise that the automation 
features would actually prevent a collision. 
Id. at *5-6 (emphasis added).

Consumers do not Expect an Autonomous 
Vehicle to Prevent a Collision
In Youngberg v. Gen. Motors LLC., No. 
20-339-JWB, 2022 WL 3925272, at *3 (E.D. 
Okla. Aug. 24, 2022), the Federal District 
Court for the Eastern District of Oklahoma 
dismissed a product liability claim because 
a reasonable consumer in 2013, the year of 
the vehicle involved in the accident at issue 
in this case, would not expect an autono-
mous vehicle to avoid a collision. Id. Rather, 
a consumer in 2013 would expect that 
responsibility to fall to the vehicle’s human 
driver. See id. In this case, Plaintiffs alleged 
that the vehicle in question was defectively 
designed and unreasonably dangerous 
because it was not equipped with automa-
tion technology such as a forward collision 
warning system and an automatic break-
ing system, even though it was techno-
logically and economically feasible for the 
vehicle’s manufacturer to install those sys-
tems in the vehicle at issue. See id. at *1-3. 
The court concluded that, even if it was 
technologically feasible to make the vehi-
cle at issue safer by providing some level of 

https://www.nytimes.com/2021/12/23/business/tesla-self-driving-regulations.html?searchResultPosition=24
https://www.nytimes.com/2021/12/23/business/tesla-self-driving-regulations.html?searchResultPosition=24
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automation, that fact alone is insufficient to 
establish that the vehicle was unreasonably 
safe when it let the manufacturing plant. 
See id. at *4. Consumers in 2013 would 
expect human drivers to take responsibil-
ity for front-end collisions while traveling 
at highway speeds rather than a vehicle’s 
automatic safety features. See id.

Product Liability and Automation: 
Beyond Vehicle Automation 
Beyond vehicle automation, artificial 
intelligence (“AI”) is one technological 
development where product liability and 
automation may intersect. Foundation-
ally, AI, and AI enabled technologies, are 

designed to function like a human brain 
and, using sophisticated computer soft-
ware, learn new tasks, engage in reasoning, 
and problem-solve to complete new func-
tions. See Kevin Roose & Cade Metz, How 
to Become an Expert on A.I., N.Y. Times 
(Apr. 4, 2023), https://www.nytimes.com/
article/ai-artificial-intelligence-chatbot.
html?searchResultPosition=16. Automa-
tion alone is distinct from AI because, 
unlike AI, automated systems do not 
learn how to complete tasks, but rather 
their systems are manually configured 
to complete certain tasks. See Jody Glid-
den, Understanding What Artificial Intel-
ligence is, and what It’s Not, Forbes (Apr. 
14, 2021), https://www.forbes.com/sites/
forbesbusinesscouncil/2021/04/14/under-
standing-what-artificial-intelligence-
is-and-what-its-not/?sh=7d8b758248cd. 
However, when combined, AI and auto-
mation create an intelligent form of auto-

mation, where an automated machine can 
learn how to complete certain tasks based 
on an integrated AI system. See What is 
Automation?, IBM, https://www.ibm.com/
topics/automation (last visited July 8, 
2024). For example, car manufacturers 
may use intelligent automation to regu-
late a robotic system’s production of vehi-
cles based on an integrated AI’s analysis of 
supply and demand. See What is Intelligent 
Automation?, supra.

Product liability and intelligent automa-
tion may intersect when courts apportion 
liability to AI manufacturers when their 
products fail to function as promised. For 
example, in Conn. Fair Hous. Ctr. v. Core-
logic Rental Prop. Sols., LLC, 369 F. Supp. 
3d 362 (D. Conn. Mar. 25, 2019), the court 
held the Defendant software company lia-
ble because its software violated the Fair 
Housing Act (“FHA”) by discriminating 
against individuals with arrest records. See 
id. at 372. Here, Defendant’s software ana-
lyzed a tenancy applicant’s criminal record 
and, using an algorithm, determined that 
the applicant was disqualified to become a 
tenant because of a prior arrest. See id. at 
367-68. In a series of publications, the US 
Department of Housing and Urban Devel-
opment (“HUD”) issued guidance stating 
that landlords who own federally-assisted 
housing units cannot disqualify housing 
applicants based on arrest records alone, 
because arrest records disproportionately 
affect African American and Hispanic 
rental applicants. See id. at 371. There-
fore, use of those records to screen housing 
applications violates the Fair Housing Act 
(“FHA”). See id. Because Defendant held 
out its software as one capable of screening 
housing applications in compliance with 
the FHA, and because that software failed 
do so, causing the landlord to disqualify a 
housing applicant in violation of the FHA, 
the court apportioned liability to the De-
fendant for those discriminatory actions. 
See id. Defendant’s liability was partially 
based on agency principles, where the court 
concluded that the Defendant, in employ-
ing its tenant screening software, acted as 
the landlord’s agent, and was liable as the 
landlord’s agent. See id. at 373-74.

Conclusion
There are few, if any, well-defined legal 
conclusions to questions regarding autono-

mous vehicles and products liability. How-
ever, as the current cases discussed above 
illustrate, courts are reluctant to appor-
tion liability to vehicle manufacturers 
when their vehicles are involved in acci-
dents for a variety of reasons. In develop-
ing precedent to apply to current issues of 
products liability and vehicle automation, 
courts around the country are: (1) defining 

ambiguous terms in statutory compilations 
to better determine who is liable when an 
autonomous vehicle is involved in an acci-
dent; (2) applying contract law to examine 
alleged warranties made by autonomous 
vehicle manufacturers; and (3) courts are 
looking to common law tort theories, such 
as consumer expectations, when appor-
tioning liability. With an industry that 
is rapidly changing, and a correspond-
ing body of precedent developing just as 
quickly, it is important for defense coun-
sel to take each of these considerations in 
turn and ask questions such as: (1) how will 
changes to state autonomous vehicle regu-
lations effect my client’s defense strategies?; 
(2) what warranties must my client navi-
gate to ensure accurate representations as 
to their products’ level of automation?; and 
(3) how will consumer expectations change 
as to their reliance on vehicle automation 
to prevent crashes and other various acci-
dents? These and other questions will be 
important for the defense bar to consider 
as it continues providing effective defense 
strategies for its clients in this age of tech-
nological advances in vehicle automation.
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Fictitious Pricing Class Actions

By Ryan Savercool

Recently...there has 
been an uptick in 
publicity regarding 
allegedly fictitious 
pricing schemes 
employed by retailers.

Ryan Savercool is an associate in McCarter & English’s Products Liability, Mass Torts and Consumer Class Actions group, 
where he represents companies of all sizes in complex product liability and consumer fraud matters.

Deal or No Deal?
Retailers’ efforts to attract customers via 
discounted price sales and related pro-
motions have been a common sales prac-
tice for decades. Recently, however, there 
has been an uptick in publicity regard-
ing allegedly fictitious pricing schemes 
employed by retailers. See, e.g., Patrick 
Coffee, Thought You Saved $60 on that 
Vacuum Cleaner? Think Again, Wall St. 
J. (Aug. 24, 2023), https://www.wsj.com/
articles/thought-you-saved-60-on-that-
vacuum-cleaner-think-again-c89ce344 
(highlighting that deceptive or fictitious 
pricing is “making a comeback” and that 
there is now increased litigation around 
deceptive pricing practices for large retail 
stores). Class action attorneys have targeted 
this basic marketing tool through sophis-
ticated pre-suit investigations and lawsuits 
challenging these discounts as “fake” or 
“illusory” based on allegations that these 
consumer products were not sold at their 
original price.

A core defense theme in this litigation 
rests on whether the plaintiff suffered any 
harm in connection with the purchase of 
a non-defective, and otherwise conform-
ing, product at the price they agreed to pay. 
Retailers should welcome the New Jersey 
Supreme Court’s recent decision in Robey v. 
SPARC Grp. LLC, 311 A.3d 463 (N.J. 2024), 
holding that consumers failed to state a 
claim under New Jersey’s Consumer Fraud 
Act. That decision provides meaningful 
guidance regarding when a plaintiff suf-
fers an out-of-pocket loss or deprivation of 
the benefit of a bargain, which are the two 
main damages theories applicable to these 
types of cases as well ordinary product lia-
bility cases in which plaintiffs attempt to 
plead consumer protection violations and 
breach of warranties.

Statutes and regulations proscribing 
fictitious pricing are commonplace across 
the country. Many state statutes align with 
the Federal Trade Commission’s Guides 
Against Deceptive Pricing, 16 C.F.R. § 
233.1, which provides that a former price 
comparison is legitimate as long as the for-

mer price is the actual, bona fide price at 
which the article was offered to the pub-
lic on a regular basis for a reasonably sub-
stantial period of time. If the former price 
is genuine, the advertised bargain is con-
sidered true. However, if the former price 
is fictitious, such as an artificially inflated 
price established to enable a subsequent 
offer of a large reduction, the advertised 
bargain is false, and the purchaser is not 
receiving the expected value. Similarly, 
California’s Unfair Competition (“UCL”) 
and False Advertising Laws (“FAL”), Busi-
ness & Professions Code §§ 17200 and 
17500, prohibit unfair, deceptive, untrue, 
or misleading advertising, and make it 
unlawful to make or disseminate any state-
ment concerning real or personal property 
or services that is untrue or misleading, 
and which is known or should be known 
to be untrue or misleading, respectively. 
By the same token, the New York General 
Business Law prohibits “[d]eceptive acts 
or practices” and “false advertising” “in 
the conduct of any business, trade or com-
merce or in the furnishing of any service.” 
N.Y.G.B.L §§ 349, 350. “False advertising” 
includes “advertising, including labeling, 
of a commodity,... if [it] is misleading in a 
material respect.” Id. § 350-a(1).

The central issue in these class actions 
does not always come down to whether 
there has been unlawful or misleading 
sale—an issue that must often be the sub-
ject of discovery. Instead, defendants can 
seek a quick exit to these lawsuits by chal-
lenging whether the plaintiff suffers an 
actionable injury or harm under the rele-
vant state’s consumer protection statute.

Some courts initially sided with plain-
tiffs in these deceptive pricing class 
actions. In Munning v. Gap, Inc., 238 F. 
Supp. 3d 1195, 1198 (N.D. Cal. 2017), for 
example, the plaintiff alleged “upon infor-
mation and belief ” that the three arti-
cles of clothing she purchased “were never 
sold or offered for sale at the non-dis-
counted, base prices listed on Defendants' 
websites....” Id. According to the plaintiff, 
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the items were always sold and offered for 
sale at a price at or near the purported ‘sale’ 
price that Plaintiff paid.” Id. The United 
States District Court for the Northern Dis-
trict of California held that the plaintiff 
adequately alleged an “ascertainable loss” 
under the New Jersey Consumer Fraud 
Act, and adopted the plaintiff ’s position 
that “an out-of-pocket loss can occur even 
where a plaintiff is misled into purchasing 
something of value.” Id. at 1201.

In June 2023, the Oregon Supreme 
Court adopted a “purchase price theory” 
as a means to establish “ascertainable loss” 
under Oregon's Unlawful Trade Practices 
Act. See Clark v. Eddie Bauer LLC, 532 P.3d 
880, 882 (2023). In that case, the plaintiffs 
alleged that the clothes at outlet stores were 
never offered for sale elsewhere—let alone 
at the “list” price from which the putative 
discount was predicated on. See id. at 883. 
The Oregon Supreme Court likewise sided 
with the plaintiff. It explained:

At its essence, the purchase price the-
ory is that one person has been induced 
by another person's unlawful activi-
ties to pay money for something that 
the first person would not otherwise 
have bought. In plaintiff 's case, what 
she wanted was items of clothing whose 
selling price had, at some earlier time, 
been what defendants’ false price list-
ings indicated. What she received, on 
the other hand, was merchandise that 
had never been offered for sale at those 
prices. Thus, whether or not those items 
ever sold at those higher price points, 
and whether or not defendants’ alleged 
pricing scheme can be viewed as repre-
senting that the items previously had 
retail or market values equivalent to 
the prices shown on their product tags, 
plaintiff paid money to defendants for 
articles of clothing that she would not 
have bought had she known their true 
price history. The money that plaintiff 
is out as a result is her “loss.”

[... ]

To hold that there is no ascertainable 
loss under those circumstances would 
suggest one of two things: either (1) 
the legislature, despite rendering this 
very practice unlawful and authorizing 
private citizens to enforce the UTPA, 

intended for a person in plaintiff 's shoes 
to be left without recourse under the 
UTPA; or (2) the parties’ transactions 
took place in a perfectly efficient econ-
omy, one in which a person deceived 
into buying an unwanted product could, 
entirely without financial or personal 
cost, resell the item for exactly the price 
that she had paid for it.
Neither view is tenable.

Id. at 891.
The Oregon Supreme Court’s holding 

accurately captures plaintiffs’ theory of 
these cases. Fortunately, there are deci-
sions on the other side. A pivotal shift has 
occurred in New Jersey, a state with some 
of the strongest consumer protection laws 
in the nation. In a landmark 4-3 decision in 
Robey, the New Jersey Supreme Court set 
a new precedent favoring retailer defend-
ants in cases involving illusory discounts. 
The Court found that, although plaintiffs 
may have been victims of deceptive adver-
tising, they did not suffer an ascertainable 
loss. See Robey, 311 A.3d at 467. A deep dive 
into the Robey decision will reveal valuable 
insights for defense attorneys. 

The case was a putative consumer class 
action alleging that the retailer’s illusory 
discounts violated New Jersey’s Consumer 
Fraud Act (CFA). Plaintiff Christa Robey 
purchased a sweatshirt for $23.98 that was 
advertised as being 60 percent off an origi-
nal price of $59.95, and three t-shirts adver-
tised as “Buy 1 Get 2 Free” for $29.95. Id. 
Plaintiff Maureen Reynolds purchased a 
pair of pants for $18.25 that were advertised 
as being 50 percent off an original price of 
$36.50. Id. Plaintiffs claimed that the items 
they purchased “on sale” are never offered 
for purchase at the “original” or reference 
prices listed on the price tag, thereby ren-
dering the advertised “markdowns” illu-
sory and the reference prices fictitious. Id. 
at 467-68.

The trial court found plaintiffs failed 
to plead sufficient facts to establish either 
an “out-of-pocket” loss or a loss of the 
“benefit of [their] bargain.” First, the trial 
court found that there was no out-of-pocket 
loss given that plaintiffs did not receive 
“products that were unsuitable for their 
intended use, or [plead] that they needed 
to incur extra expenses because of defen-
dant's alleged misrepresentations.” Second, 
absent a showing that the goods were defec-

tive, nonconforming, or worth less than 
what plaintiffs paid, the trial court deter-
mined the losses were illusory and hypo-
thetical under the benefit-of-the-bargain 
theory. Thus, the court found no ascertain-
able loss under the CFA.

The intermediate appellate court 
reversed. The panel of three judges that 
plaintiffs sufficiently pled an ascertainable 
loss under the CFA, finding that plaintiffs 
were denied the benefit of their bargain 
and suffered a “real and quantifiable” loss 
-- in the amount of the supposed mark-
downs, or “illusory discounts” -- because 
they “received no value for the offered dis-
count.” See Robey v. SPARC Group LLC, 
290 A.3d 593, 204 (N.J. Super. Ct. App. Div. 
2023).

The Supreme Court in turn reversed the 
Appellate Division and reinstated the dis-
missal of the CFA claim. See Robey, 311 
A.3d at 478. The Court acknowledged that 
the fictitious pricing at issue violated the 
CFA, but reached the opposite conclusion 
of the Oregon Supreme Court and Northern 
District of California regarding the ascer-
tainable loss element. 

To state a CFA claim under New Jer-
sey law, a plaintiff must allege unlawful 
practice, ascertainable loss, and a causal 
nexus. See Dugan v. TGI Fridays, Inc., 171 
A.3d 620, 636 (N.J. 2017). The Robey Court 
explained that in CFA cases alleging fraud, 
misrepresentation, or deception in selling 
or advertising, demonstrating “either out-
of-pocket loss or... loss in value will suffice 
to meet the ascertainable loss hurdle and 
will set the stage for establishing the mea-
sure of damages.” Robey, 311 A.3d at 471 
(quoting Thiedemann v. Mercedes-Benz 
USA, LLC, 872 A.2d 783, 792 (N.J. 2005)).

A pivotal shift has 
occurred in New 

Jersey, a state with 
some of the strongest 
consumer protection 

laws in the nation.
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To establish an ascertainable loss, plain-
tiffs must thus show either an out-of-
pocket loss or a deprivation of the benefit 
of the bargain. The Court defined the rel-
evant theories of loss as follows: First, out-
of-pocket damages reflect the difference 
between the price paid and the actual value 
received. Id. at 467. According to the Robey
Court, “[a] consumer suffers an immedi-
ate, out-of-pocket loss or expense when an 
item purchased is essentially unusable for 
its intended purpose or causes buyers to 
incur additional costs.” Id. at 471. Second, 
benefit-of-the-bargain damages cover the 
difference between the price paid and the 
value of the property had the representa-
tions been true. Id. at 467. “When a con-

sumer claims that there is a difference in 
value between an item as advertised and 
the item as delivered, but the item is not 
worthless, the benefit-of-the-bargain the-
ory of damages is applicable.” Id. at 472. 

The Robey Court held that plaintiffs 
failed to prove an ascertainable loss under 
either theory in the case at hand. The Court 
found that the plaintiffs did not adequately 
allege an out-of-pocket loss because they 
never claimed that the items they pur-
chased were defective, worthless, or worth 
less than the price paid. See id. at 474. They 
also did not attempt to return the items or 
claim that the defendant refused returns. 
Id.

Furthermore, plaintiffs did not ade-
quately argue that they were denied the 
benefit of the bargain, as they did not claim 
the items purchased were materially differ-
ent from what was advertised nor did they 
allege any dissatisfaction with or defects in 
the items purchased. As the Court put it, 
the plaintiffs still received “wearable pants, 
t-shirts, and a sweatshirt, as advertised.” 
Id. at 474. Without proving an ascertain-
able loss, the CFA claim could not succeed.

The Robey decision is a significant vic-
tory for retailer defendants and defense 
attorneys for several reasons. The ruling 
provides much-needed clarity regarding 
the legal standards that plaintiffs must 
meet to prevail in consumer fraud actions. 
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By emphasizing the necessity of proving 
an ascertainable loss, the Court sets a clear 
benchmark that prevents lawsuits based 
solely on deceptive advertising practices 
without actual harm. It ensures that only 
those who have genuinely suffered a loss 
can proceed with their claims, thereby 
reducing the burden on the judicial sys-
tem and the costs associated with defend-
ing meritless lawsuits. In fictitious pricing 
class actions involving non-defective con-
sumer products, a plaintiff cannot state a 
CFA claim based on allegations that they 
would not have purchased the items at the 

prices they ultimately paid or receive the 
savings that the defendant advertised. See 
id. at 475-75.

For defense attorneys, this ruling pro-
vides a stronger framework to argue for 
the dismissal of claims lacking concrete 
evidence of harm. It bolsters defense strat-
egies by reinforcing the importance of the 
plaintiff ’s burden to prove an ascertain-
able loss. Defense attorneys should leverage 
this precedent to protect their clients more 
effectively against unfounded claims early 
on the litigation, thereby avoiding costly 

discovery regarding the alleged sales prac-
tice at issue.

The New Jersey Supreme Court’s deci-
sion in Robey marks a pivotal moment 
in consumer fraud litigation and hopeful 
continues the trend in favor of demand-
ing proof of an ascertainable loss that is 
equivalent to more commonly recognized 
damages theories. Companies and counsel 
alike should continue to follow these deci-
sions given the state-specific application of 
concepts such as ascertainable loss for con-
sumer protection statutes.
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Be Informed on Informed 
Consent

By Scott A. Jurchisin

When presenting their 
defenses, lawyers need 
to understand how the 
different elements of 
informed consent interact, 
not just in the legal field, 
but in the medical field.
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Informed consent is a medical concept giv-
ing rise to a legal claim. Defense attorneys 
can present better defenses to informed 
consent claims if they ensure that noth-
ing is lost in translation from the medical 
field to the legal field. This will allow attor-
neys to convey to the jury more than just 
what was communicated to the patient, but 
why and how. Giving the jury this greater 
understanding is key in the jury under-
standing the medical provider’s position 
and avoiding the mistrust and anger that 
lead to juries awarding larger verdicts.

Informed consent, in medical practice, 
is made up of three elements: communica-
tion, documentation, and a consent form. 
It is important to not lose sight of any of 
these elements as defense attorneys evalu-
ate and litigate an informed consent case. 
Informed consent cases come in all shapes 
and sizes, but they all hinge on at least one 
of these three elements.

Why Do Informed Consent 
Cases Arise?
Providers do not like talking about what 
may go wrong, and patients do not like 
hearing about what may go wrong. But 
patients need to be given appropriate 
expectations about the possible outcomes 
and alternative options for their medical 
care. When there is a disconnect between 
what the patient understands or expects 
and what the patient experiences, informed 
consent cases arise. Informed consent cases 
are not merely an indication that the pro-
cedure went wrong, but that the patient 
did not understand that their outcome was 
possible.

Communication
Prior to proceeding with a medical 
plan, providers should have a conver-

sation with their patients to obtain their 
informed consent. In this conversation, 
providers should discuss everything neces-
sary for a patient to have an understanding 
of their course of treatment, the benefits 
and risks of that course (including their 
potential outcomes), and their other treat-
ment options. This includes more than 
just listing medical terms the patient may 
not understand; it requires the provider 
to explain it such that the patient under-
stands what they are agreeing to. The con-
versation should be reasonably detailed 
and comprehensive.

This conversation between the physi-
cian and the patient is the crux of informed 
consent—and thus the crux of an informed 
consent case. It is during this conversa-
tion that the provider will give the patient 
an understanding of the medical care they 
will receive. It is during this conversation 
that the patient will ask the questions that 
concern them. And it is during this con-
versation that the patient will develop their 
expectations for their medical course. Any 
other piece of evidence regarding informed 
consent is just an echo of this conversation.

Informed consent, 
in medical practice, 

is made up of 
three elements: 
communication, 

documentation, and 
a consent form.
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But this conversation is often overlooked 
by medical malpractice lawyers. Medi-
cal malpractice lawyers hold firm to the 
axiom: if it is not in the medical record, it 
did not happen. Lawyers will often shift 
their focus to what the medical record sup-
ports and abandon the actual conversa-
tion itself. While this may seem practical 
for trial lawyers, it is important to realize 
that this shift takes us further away from 
what the case is actually about. The bet-
ter practice is to stay focused on the con-
versation and use the documentation on 
informed consent to bolster the topics cov-
ered in the conversation to which the pro-
vider will testify.

Documentation
After having the informed consent conver-
sation with the patient, providers should 
include documentation in the medical 
record indicating that the conversation 
was had and the topics discussed. Law-
yers defending an informed consent claim 
need to identify the location or locations 
where the informed consent conversation 
is documented to evaluate the claim. The 
documentation of the informed consent 
conversation may located in a few different 
areas—or in multiple areas—of the medi-
cal record.

Where the documentation of the 
informed consent conversation appears 
in the medical record may be the result of 
where the conversation was physically held. 
Often, the informed consent conversation 
happens in the clinic. Having the conversa-
tion in the clinic promotes an environment 
where patients feel comfortable asking 
questions and alleviates the feeling that the 
patient may be making a quick decision. It 
is also practical for the provider to have the 
conversation in the clinic because that is 
where the provider will have enough time 
to allocate toward an in-depth conversa-
tion with their patient. When the informed 
consent conversation occurs in the clinic, 
the documentation of the conversation 
will likely appear in one of two locations: 
a clinic note, or a progress note. Both loca-
tions should be checked because each pro-
vider may document the informed consent 
conversation differently. The documenta-
tion may also appear in the operative note. 
This is especially true when the conversa-
tion happens the day of a procedure.

Complicating matters further, docu-
mentation of informed consent may occur 
in multiple locations in the record. Lawyers 
who stop searching for documentation of 
informed consent when they have located 
one informed consent record may not have 
the full picture. This is because there may 
be follow up conversations between the 
providers and patients, and those conver-
sations will be documented separately.

When it comes to the content of the doc-
umentation, the spectrum is wide. It can 
range from noting every topic discussed to: 
“Informed consent was obtained.” Though 
the conversation is where informed consent 
is obtained, the documentation is where 
the strength of the informed consent case 
will be determined. A detailed documen-
tation of informed consent will bolster the 
provider’s testimony of the conversation. A 
detailed documentation of informed con-
sent that omits the risk or alternate treat-
ment that is the subject of the case will 
likely make the patient’s claim stronger. A 
general informed consent documentation 
will likely be inconsequential. It is impor-
tant for lawyers to determine the breadth 
of the informed consent documentation 
in their case, and whether it helps or hurts 
their defense.

Consent Form
In addition to documentation in the record, 
patients are often required to sign consent 
forms before undergoing a procedure. Poli-
cies and state and federal law govern proce-
dures for which patients must sign consent 
forms. 42 C.F.R. § 482.24(c)(4)(v) (“All 
records must document the following, as 
appropriate: ... Properly executed informed 
consent forms for procedures and treat-
ments specified by the medical staff, or by 
Federal or State law if applicable, to require 
written patient consent.”) Consent forms 
should function to memorialize what the 
provider and patient discussed.

There is significant variation in consent 
form language. Generally, consent forms 
are written vaguely or broadly to encom-
pass all possible outcomes for a patient’s 
procedure—the same consent forms are 
commonly used for multiple procedures. 
The thought from the medical perspective 
is that the broader consent forms are, the 
more they protect the organization from a 
lawsuit. This is not necessarily true in legal 

practice. In the legal field, consent forms 
are not viewed as providing immunity for 
anything included therein, but as evidence 
of what a patient understood prior to their 
procedure.

The problem with vague and broad lan-
guage is that it does not clearly indicate 
what the patient understood prior to their 
procedure. For example, many consent 
forms contain language essentially stat-

ing that the doctor communicated and the 
patient understood “all of the risks” asso-
ciated with the procedure. But patients do 
not know what patients do not know. How 
could a patient know that all of the risks 
were communicated to them if they do not 
know what all of the risks are? Without 
more detail, these types of consent forms 
are unhelpful, even when admitted.

With this type of language, plaintiff ’s 
attorneys will try to prevent the jury from 
ever seeing or hearing of these types of 
consent forms. Plaintiffs usually move 
for exclusion of the consent form in their 
motions in limine. They argue that due to 
the lack of detail—the omission of Plain-
tiff ’s outcome from the general language 
about risks—the consent form is not help-
ful to the jury in determining whether the 
particular risk at issue was ever commu-
nicated to the patient. Plaintiffs will argue 
that admission of the consent form would 
mislead the jury or be unfairly prejudi-
cial because it risks the jury placing too 
much weight on a nonspecific form. They 
argue that the jury may see the word “con-
sent” and end their analysis, instead of 

The problem 
with vague and 
broad language 

is that it does not 
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what the patient 
understood prior to 

their procedure. 
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determining exactly what the patient con-
sented to.

Defense attorneys should carefully read 
the consent forms relevant to their cases 
to determine whether this issue will arise 
in a particular case, and how best to argue 
for its admission. If the consent form is 
detailed and includes the outcome experi-
enced by the patient, be prepared to argue 
that it contains sufficient detail to be help-
ful to the jury. If it is vague and broad, be 
prepared to argue that consent form should 
be admitted as one part of the informed 
consent picture, and that plaintiff ’s argu-
ment for exclusion goes to the weight the 
jury should give to the consent form, not 
its admissibility.

Defense attorneys should also be aware 
of how the consent form interacts with the 
other informed consent communication 
and documentation. If the provider will 
testify that they explained the outcome 
the patient experienced while discussing a 
specific part of the consent form, that tes-

timony may help in determining whether 
the consent form is helpful. If the provid-
er’s documentation in the medical record 
provides more details about the informed 
consent communication, that can be used 
to bolster the argument that the client 
was informed as to the procedure and its 
potential outcomes before signing the con-
sent form.

Patients bringing informed consent 
cases will, of course, allege that informed 
consent was not obtained. Defense lawyers 
will need to determine how their informed 
consent evidence fits together. All of the 
informed consent evidence may be con-
sistent, at which point a defense lawyer 
will have a cohesive defense to present to 
the jury. If the evidence is inconsistent, 
the lawyer will have to determine whether 
their best defense arises from the informed 
consent communication, documentation, 
or consent form, and attempt to focus their 
case on that evidence.

Elements of an Informed 
Consent Claim
To prevail on an informed consent claim, a 
plaintiff will have to establish that: (1) the 
provider had a duty to disclose informa-
tion that they knew or should have known 
would be significant to a reasonable per-
son in the patient’s position, (2) the pro-
vider failed to disclose the information, 
and (3) the failure to disclose caused the 
patient’s harm. States apply one of two 
approaches to causation: objective or sub-
jective. In the objective test, the question is 
whether a reasonable person in the patient’s 
position would have made a different treat-
ment decision if properly informed. The 
subjective test asks whether the plaintiff 
would have made a different decision had 
they been properly informed. Defense law-
yers should limit the testimony plaintiffs 
present to that which is relevant in the 
jurisdiction.
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Emergency Care Provision
A prevalent exception to the requirement to 
obtain informed consent is the emergency 
care provision. This provision permits pro-
viders to provide medical care, including 
procedures, when informed consent can-
not be obtained and it is necessary to save 
a patient’s life or limb. 42 C.F.R. § 482.51(b)
(2) (“A properly executed informed con-
sent form for the operation must be in the 
patient’s chart before surgery, except in 
emergencies.” (Emphasis added)).

Lawyers should explore this exception 
with their expert witnesses to determine 
whether the plaintiff ’s situation was an 
emergency that permitted application of 
this exception. If it applies, any evidence 
supporting informed consent will not be 
relevant.

Minor Patients
Informed consent cases involving minor 
patients will have another wrinkle: indi-

viduals other than the patient can give con-
sent. For minor patients—and for patients 
who otherwise lack capacity—informed 
consent must be given by their legal guard-
ian. This is often one of the minor’s parents. 
The informed consent of both parents is 
not necessary. However, because there may 
be more than one legal guardian, informed 
consent conversations may be had and 
documented multiple times. Defense law-
yers should start their analysis of minor 
informed consent cases by ascertaining 
with whom the informed consent conver-
sation was had, and who else was present 
for the conversation.

Conclusion
Defense lawyers need to be able to navigate 
the complexities of an informed consent 
claim with an eye toward the underly-
ing medical realities of the situation. It 
may seem simple to have providers include 
greater detail in their informed consent 

conversations, documentation, and forms. 
But the reality is that it is impractical for 
providers to document, in detail, all of 
their conversations with patients. Defense 
lawyers need to understand this to be able 
to effectively present informed consent 
defenses to a jury.

When presenting their defenses, law-
yers need to understand how the differ-
ent elements of informed consent interact, 
not just in the legal field, but in the medi-
cal field. Only with a clear understanding 
of informed consent through a medical 
lens can an attorney navigate and get to the 
heart of such a case.
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Noncompete agreements 
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Main Points
• Noncompete agreement: anything penal-

izing an employee for accepting other 
work.

• The “Final Rule” was implemented by 
the FTC on April 23, 2024, prohibit-
ing noncompete agreements for any for-
profit companies, as an interpretation of 
the FTC Act’s ban on unfair methods of 
competition. 

• Noncompetes for “senior executives” that 
were entered into before the Rule takes 
effect will be enforceable. However, no 
new noncompetes with senior executives 
may be entered into after the Rule’s effec-
tive date.

• Violations of noncompetes that occurred 
prior to the Rule’s effective date will 
remain enforceable.

• Noncompete agreements attached to the 
bona fide sale of a business or a person’s 
ownership interest in a business entity 
will remain enforceable after the Rule’s 
effective date.

• The Rule will not apply to nondisclosure 
and nonsolicitation agreements, requir-
ing employees to repay training expenses 
(commonly called TRAPs), and similar 
conditions so long as they do not func-
tion as noncompete agreements.

On April 23, 2024, the Federal Trade Com-
mission (“FTC”) announced a Final Rule 
(16 C.F.R. § 910) prohibiting employers 
from entering into noncompete agree-
ments with workers, including employ-
ees, independent contractors and interns. 
This announcement was made during a 
live broadcast of a Commission meeting. 
The Rule was initially proposed in Janu-

1 FTC Announces Rule Banning Noncompetes. https://www.ftc.gov/news-events/news/press-
releases/2024/04/ftc-announces-rule-banning-noncompetes (April 23, 2024).

2 Id.

3 Id.

ary 2023.1 Following the proposal, the FTC 
provided an extensive public comment pro-
cess in which approximately 26,000 com-
ments were received.2 According to the 
FTC, 25,000 of these comments supported 
a total ban on noncompete agreements.3

The Rule was published in the Federal Reg-
ister on May 7, 2024, and was scheduled to 
be effective on September 4, 2024.

However, on August 20 ,2024, the U.S. 
District Court for the Northern District of 
Texas held the Rule was unlawful and set 
aside the Rule with nationwide effect. Now 
that there is a nationwide judicial ruling, 
the Rule will not go into effect on its orig-
inal effective date of September 4, 2024. 
However, as this is not a final decision, it 
is helpful to review the Rule and what it 
could mean for the healthcare industry in 
terms of compliance with these types of 
agreements. 

Noncompete agreements have become 
more common in the healthcare field as 
physicians become increasingly likely to 
change employers and as private equity 
firms are acquiring healthcare organi-
zations. The Rule defines a noncompete 
clause as “a term or condition of employ-
ment that prohibits a worker from, penal-
izes a worker for, or functions to prevent a 
worker from: (i) seeking or accepting work 
in the United States with a different person 
where such work would begin after the con-
clusion of the employment that includes the 
term or condition; or (ii) operating a busi-
ness in the United States after the conclu-
sion of the employment that includes the 
term or condition.” 16 C.F.R. § 910(1)(1).

https://www.ftc.gov/news-events/news/press-releases/2024/04/ftc-announces-rule-banning-noncompetes
https://www.ftc.gov/news-events/news/press-releases/2024/04/ftc-announces-rule-banning-noncompetes
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Put simply, a noncompete agreement is 
a provision in an employment contract that 
prevents a former employee from work-
ing for an organization that competes with 
their former employer. The agreements 
are for a specified time, across a speci-
fied geographic area, and/or in a partic-
ular specialty. An estimated 30 million 
workers—nearly one in five Americans—
are subject to a noncompete.4 When the 
FTC’s Rule published, five states (Califor-
nia, Minnesota, North Dakota, Nebraska 
and Oklahoma) had already prohibited 
noncompete clauses.5

The FTC interpreted the Federal Trade 
Commission Act’s ban on unfair methods 

4 Id.

5 Robert W. Horton, Restrictive Covenants in Physician Employment Relationships, Am. Health Lawyers Association: Member Briefing, at 56-66, (Apr. 
2013) https://www.bassberry.com/wp-content/uploads/AHLA_Article_Horton_and_Padgett_April_2013.pdf (surveying states).

6 16 C.F.R. § 910.2(a) (2024).

7 89 Fed. Reg. at 38374.

8 Id. at 38375.

9 Id. at 38345; Id. at 38478.

of competition to prohibit employers from 
entering into or enforcing noncompete 
agreements against employees.6 The Com-
mission found that noncompete clauses 
have an anti-competitive effect that cal-
cifies labor markets and results in infe-
rior products and services being available 
to consumers.7 They also have an exploit-
ative effect, as the average worker has 
unequal bargaining power compared to 
their employer.8

If the Rule goes into effect, it will bar the 
enforcement of contract terms prohibiting, 
penalizing for, or functioning to prevent 
an employee from seeking or accepting 
employment with a different business after 

the conclusion of one’s employment. The 
Rule provides that noncompete clauses are 
an “unfair method of competition” and in 
violation of Sections 5 (15 U.S.C. § 45) and 
6(g) (15 U.S.C. § 47(g)) of the FTC Act. 16 
C.F.R. § 910.1. 

In drafting the Rule, the FTC was con-
scious of the prevalence of these agree-
ments in the medical profession. Many 
of the comments noted in the Rule are 
healthcare related, and one of the pri-
mary justifications for the Rule is that it 
will dramatically reduce healthcare costs.9

Specifically, several of the Commissioners 
indicated during the April 23 meeting that 
the Rule will save approximately $74-194 

https://www.bassberry.com/wp-content/uploads/AHLA_Article_Horton_and_Padgett_April_2013.pdf


M E D I C A L  L I A B I L I T Y  A N D  H E A LT H C A R E  L A W

For The Defense ■ September 2024  ■ 30

billion in reduced spending on physician 
services in the next decade.10

Indeed, the American Medical Associa-
tion (AMA) reported that the agreements 
affect between 37%-45% of physicians.11

The percentage is higher for certain spe-
cialties, such as cardiology, and with mid-
level practitioners.12 Historically, critics 
have argued that noncompete agreements 
in physician employment contracts sti-
fle competition and patient access to care. 
Conversely, healthcare organizations have 
countered that they utilize these agree-
ments in an attempt to protect their invest-
ments in their clinicians and care teams.

The AMA’s opinion on noncompete 
clauses has been f luid. The Association 
considered noncompete agreements uneth-
ical until 1960.13 At that time, the Associ-
ation stated that noncompete agreements 
with reasonable terms were not unethical.14

In other words, the Association reasoned 
that noncompete clauses “based on such 
factors as quality of services, skill, expe-
riences, conveniences offered to patients, 
fees, or credit terms” and that did not 
“unreasonably restrict the right of physi-
cians to practice medicine” or fail to “make 

10 Id. at 38345; Id. at 38478.

11 Id. at 38342; Id. at 38346-47. 

12 Id. at 38342; Id. at 38346-47.

13 Paula Berg, Judicial Enforcement of Covenants Not to Compete Between Physicians: Protecting Doctors’ Interests at Patients’ Expense, 45 Rutgers L. 
Rev. 1, 6-9 (1992).

14 Id.

15 AMA Code of Med. Ethics § 11.2.3.1 (2014).

16 Andis Robeznieks, AMA backs effort to ban many physician noncompete provision, AMA, (June 13, 2023) https://www.ama-assn.org/
medical-residents/transition-resident-attending/ama-backs-effort-ban-many-physician-noncompete.

17 Jeffrey Marshall et al., Restrictive Covenants and Noncompete Clauses for Physicians, 2 J. Am. Coll. Cardiology: Advance, no. 10 (Sep. 1, 2023).

18 Wigton v. University of Cincinnati Physicians, Inc., 179 N.E.3d 241, 244 (Ohio Ct. App., 2021).

19 Marshall, supra note 7 at 1-3.

20 Id. at no. 7 at 1-3.

21 Id.

22 Id. at no. 10 at 1-3.

23 Id.

24 Compare Del. Code Ann. tit. 6, § 2707 (permitting suits for damages), and Cal. Bus. & Prof. Code § 16600-02 (prohibiting noncompete agreements except 
as conditions of sale or dissociation from partnership), with Mass. Gen. Laws ch. 112, § 12(x), and N.H. Rev. Stat. Ann. § 329:31-a (broadly prohibiting 
physician noncompete agreements).

25 Marshall, supra note 10 at 1-3.

26 Compare Conn. Gen. Stat. § 20-14P (restriction cannot exceed one year or exceed a fifteen-mile radius), and Tenn. Code Ann. § 63-1-148 (restriction can-
not exceed two years or exceed certain geographic limits), with Fla. Stat. § 542.335), and Ga. Code Ann. § 13-8-50 (restrictions must be reasonably nec-
essary to protect legitimate business interests).

reasonable accommodation for patients’ 
choice of physician” were not unethical.15

In 2023, the AMA backed an effort to 
ban noncompete agreements for physi-
cians in clinical practice employed by hos-
pitals.16 In that same year, a study found 
that the number of states without statu-
tory restrictions on physician noncompete 
agreements had fallen to twenty.17 Regard-
less of the state’s specific approach, courts 
generally disfavor restraints on trade and 
strictly construe noncompete clauses 
against employers.18

As it currently stands, the regulation 
of physician noncompete agreements is a 
matter of state law, with states adopting 
one of three approaches. The first approach 
applies general common law limits to non-
compete agreements.19 This approach was 
adopted by nineteen states and Puerto 
Rico.20 Under this standard, noncompete 
agreements need only be supported by a 
legitimate business interest, be reasonable 
in time and geographical reach, and not be 
contrary to the public interest.21

The second approach generally prohib-
its physician noncompete agreements.22 A 
dozen states have adopted this approach.23

Some states have blanket bans, while oth-
ers have exceptions permitting damages 
lawsuits related to competition or the 
enforcement of noncompete agreements 
as a condition of sale or disassociation 
from a partnership.24 In between these 
approaches, nineteen states and Wash-
ington DC permit physician noncom-
pete agreements within statutory limits.25

Some of these statutes mirror common law 
restrictions, while others specify the scope 
and duration of acceptable restrictions.26

Impact of the Rule
If the nationwide ban is reversed and the 
Rule goes into effect, it will prohibit hospi-
tals and other healthcare employers from 
negotiating noncompete agreements in 
their employment contracts. It will free 
physicians from existing noncompete 
agreements, provided the physicians lack 
significant policy-making authority and 
the noncompete was not a term of sale. An 
independent physician seeking contracts 
with multiple local hospitals, a hospital 
physician hoping to start a solo practice in 
the area, or a younger physician wanting to 
become a partner at a health practice across 

https://www.ama-assn.org/medical-residents/transition-resident-attending/ama-backs-effort-ban-many-physician-noncompete
https://www.ama-assn.org/medical-residents/transition-resident-attending/ama-backs-effort-ban-many-physician-noncompete
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town can do so freely despite noncompete 
agreements if the Rule becomes effective. 
An employer’s failure to comply with the 
Final Rule may subject the employer to an 
FTC enforcement action, potentially result-
ing in the imposition of penalties and/or 
injunctive relief.

For hospitals and other employers, the 
Rule will not leave them without recourse. 
Hospital systems buying rival practices 
can negotiate noncompete agreements as 
a condition of sale to the extent permit-
ted by state law. A noncompete agree-
ment if a partner disassociates can remain 
a condition of partnership. Noncompete 
agreements could still be enforced against 
physicians who violated their contracts 
prior to the Rule’s effective date.

Additionally, the Rule is silent about 
other restrictive covenants. Nothing in the 
Rule will prohibit employers from protect-
ing their trade secrets. The Rule will not 
apply to nondisclosure and nonsolicita-
tion agreements, requiring employees to 
repay training expenses (commonly called 
TRAPs), and similar conditions so long as 
they do not function as noncompete agree-
ments. The FTC noted that the courts have 
already formulated tests to determine when 
a contract term functions as a noncompete 
agreement, citing to three cases in which 
overbroad nondisclosure or nonsolicita-
tion agreements were deemed noncom-
petes.27 Courts commonly recognize three 
legitimate interests served by noncompete 
agreements: the protection of a business’ 
proprietary information, an employer’s 
investment in training, and the protection 
of client relationships.28 If carefully drawn 
to protect these interests without prevent-

27 89 Fed. Reg. at 38364 (citing TLS Mgmt. and Mktg. Servs., LLC v. Rodriguez-Toledo, 966 F.3d 46, 57-60 (1st Cir. 2020) (holding that NDA functioned as 
noncompete because it applied to general knowledge, publicly known information, and information provided by third parties); Wegmann v. London, 648 
F.2d 1072, 1073 (5th Cir. 1981) (granting federal jurisdiction over solicitation penalty because size of liquidated damages provision and effect of agreement 
functioned as noncompete covered by Sherman Act); Brown v. TGS Mgmt. Co, LLC, 57 Cal.Rptr.3d 303, 315-317 (Cal. Ct. App. 2020) (holding that NDA 
prohibiting employee from working in his field with exceptions only for what was generally known and what he could prove he knew prior to employment 
amounted to a noncompete barred by state law)).

28 Robert W. Horton, Restrictive Covenants in Physician Employment Relationships, Am. Health Lawyers Association: Member Briefing, at 56-66, (Apr. 
2013) https://www.bassberry.com/wp-content/uploads/AHLA_Article_Horton_and_Padgett_April_2013.pdf (surveying states).

29 89 Fed. Reg. at 38357.

30 Id. at 38342.

31 Id. at 38375.

32 16 C.F.R. § 910.2(a)(2)

33 Id. at 38342.

ing former employees from practicing in 
the area, employers may still protect these 
interests through trade secret protections, 
TRAPs, and nonsolicitation agreements 
without running afoul of the Rule. The 
Rule will provide employers freedom to 
attempt to enforce these conditions so long 
as they have a good faith basis to believe 
they are outside the Rule.

Noteworthy Exceptions
The Rule will not apply to non-profit orga-
nizations.29 The Rule originates from Sec-
tion 5 of the FTC Act, which does not apply 
to non-profits. Thus, a non-profit health 
organization that has noncompete agree-
ments with physicians or other workers 
will not be impacted by the Rule.

The Rule will ban all other noncom-
pete agreements for any worker, regard-
less of title, job function, or compensation, 
after its effective date. If deemed effective, 
a for-profit health system or for-profit phy-
sician practice that uses noncompete agree-
ments will be significantly restrained in 
enforcing these agreements. The only non-
compete clause that will be enforceable 
are noncompete agreements for “senior 
executives” that were entered into before 
the Rule becomes effective.30 The Rule 
defines a “Senior Executive” as anyone 
in a policy-making position who made at 
least $151,164 the preceding year. 16 C.F.R. 
§ 910(1)(1). “Policy-making position” is 
defined as President, CEO or equivalent, 
or other person who has policy making 
authority, i.e., decisions that control a sig-
nificant aspect of a business entity. 16 
C.F.R. § 910(1)(1). Notably, most health-
care providers will not meet the defini-
tion of “Senior Executive” and, thus, this 

exception will likely not have a meaningful 
impact on the healthcare industry.

The FTC created this exception as it 
found that noncompete agreements with 
senior executives lack the exploitative effect 
of other noncompetes, even if they retained 
the restrictive effect harmful to labor, prod-
uct, and service markets.31 While no new 
noncompete clauses with senior execu-
tives may be entered into after the Rule’s 
effective date, the Rule will not prohibit 
the enforcement of noncompete agree-
ments against senior executives that exist 
prior to the effective date of this Rule.32 The 
enforceability of those clauses will remain 
subject to existing state law.

Importantly, the Rule will require that 
employers provide non-senior executives—
who are currently under a noncompete—
notice by the Rule’s effective date that their 
noncompete will not be, and cannot legally 
be, enforced.33 The notices must be pro-
vided in writing and may be delivered 

The Rule will provide 
employers freedom 

to attempt to enforce 
these conditions so 

long as they have 
a good faith basis 
to believe they are 

outside the Rule.

https://www.bassberry.com/wp-content/uploads/AHLA_Article_Horton_and_Padgett_April_2013.pdf
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by hand, mail, email, or text message. § 
910.2(b)(2)(i). Model language for these 
notices is in the Rule. § 910.2(b)(2)(iii).

Additionally, there is an exception for 
noncompete agreements entered into inci-
dent to the sale of business. § 910.3. Spe-
cifically, noncompete agreements can 
be attached to the bona fide sale of a 
business or a person’s ownership inter-
est in a business entity. Unlike the FTC’s 
Notice of Proposed Rulemaking on this 
subject, this restriction has no ownership 
threshold. The FTC was clear that it does 
not bless these agreements, just that they 
“may implicate unique interests and have 
unique effects that this rulemaking does 
not address.”34 Noncompete agreements 
will remain enforceable as a condition of 
sale or a condition of disassociation from 
partnership in all but the handful of states 
that already prohibited them.35

Lastly, the Rule will provide an excep-
tion for causes of action related to a non-
compete agreement that accrue before the 
Effective Date. 16 C.F.R. § 910.3(b). Accord-
ingly, employees who breach noncompete 
agreements before the Effective Date may 
still be subject to liability after the Effec-
tive Date. In other words, while the Rule 
frees employees from noncompete agree-
ments that pre-exist the regulation, it does 
not shield litigation regarding pre-existing 
violations of those agreements.

Importantly, there is a good faith excep-
tion to the prohibition on enforcing non-
compete agreements. 16 C.F.R. § 910.3(c). 
While the Rule’s bright line prohibition 
leaves little gray area, it does provide 
employers some freedom to attempt to 
enforce noncompete clauses that are argu-
ably outside the Rule or officers who are 
arguably senior executives.

Litigation
All is not yet settled. Within hours of the 
FTC’s announcement on April 23, the first 
lawsuit challenging the legality of the Rule 
was filed. A tax services firm in Texas, 
Ryan, LLC, filed a lawsuit against the FTC 
in the United States District Court for the 
Northern District of Texas. Ryan, LLC v. 
FTC, Case No. 3:24cv986 (N.D. Tex. Apr. 
23, 2024). Shortly thereafter, the Cham-

34 Id. at 38437.

35 Id.

ber of Commerce and several other enti-
ties filed a lawsuit against the FTC in the 
United States District Court for the East-
ern District of Texas. Chamber of Com. of 
United States v. Fed. Trade Comm'n, No. 
6:24-CV-00148 (E.D. Tex. May 3, 2024). 
The Plaintiffs in that matter intervened 
as Plaintiffs in the Ryan, LLC, litigation. 
Lastly, a tree services company, ATS Tree 
Services, LLC, filed an action against the 
FTC in the United States District Court for 
the Eastern District of Pennsylvania. ATS 
Tree Servs., LLC v. Fed. Trade Comm'n, No. 
CV 24-1743 (E.D. Pa. July 23, 2024).

The lawsuits allege, among other things, 
that the FTC lacked constitutional and stat-
utory authority to promulgate the Final 
Rule and seek Orders vacating the Final 
Rule and setting it aside.

On July 3, 2024, the Ryan, LLC, Court 
preliminarily enjoined the implementation 
and enforcement against the Plaintiff and 
Plaintiffs-Intervenors of the Rule which 
banned almost all noncompete agreements 
between employers and workers. The court 
also stayed the Rule’s September 4, 2024, 
effective date as to the plaintiff and plain-
tiffs-intervenors. The district court lim-
ited the preliminary injunctive relief to 
the plaintiff and four plaintiff-intervenors, 
declining to enter a universal injunction or 
to extend the injunction to members of the 
plaintiff-intervenor business associations.

On August 20, 2024, Judge Ada Brown 
from the Northern District of Texas held 
that Congress only authorized the FTC to 
issue procedural rules to address unfair 
methods of competition, not substantive 
rules. Judge Brown also found that the Rule 
itself was arbitrary and capricious. 

Specifically, the Ryan, LLC, Court 
reviewed the “text, structure, and history” 
of the FTC Act and ruled that the FTC 
lacked authority to issue the Rule because 
the agency “lacks substantive rulemaking 
authority with respect to unfair methods 
of competition.” The Court also concluded 
that the Rule was arbitrary and capri-
cious under the Administrative Procedure 
Act (APA), because the agency provided 
no evidence or reasoned basis for why it 
chose to impose such a sweeping prohibi-

tion instead of targeting specific, harmful 
non-competes.”

It remains to be seen whether the FTC 
will file an appeal of this decision in the 
coming weeks. Alternatively, the FTC could 
seek an emergency order from the appellate 
court. As of now, the Rule will not go into 
effect on September 4, 2024. 

Conclusion
In sum, if the Rule goes into effect, it 
will prohibit noncompete agreements 
from being a condition of employment 
for any employee, whether a cardiologist, 
cab driver, or fry cook. This applies to 
enforcing existing noncompete agreements 

against any employee who is not consid-
ered to be a Senior Executive. Additionally, 
because the Rule broadly defines a non-
compete agreement as anything penaliz-
ing an employee for accepting other work, 
the Rule will prohibit lawsuits for damages 
that some states, like Delaware, permit 
while otherwise barring the enforcement of 
physician noncompete agreements. Impor-
tantly, the Rule will only affect state law to 
the extent that state law permits what it 
prohibits. In other words, where the Rule 
will not apply, state law regarding noncom-
pete agreements will remain.

...if the Rule goes 
into effect, it will 

prohibit noncompete 
agreements from 

being a condition of 
employment for any 
employee, whether 
a cardiologist, cab 
driver, or fry cook.
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Pedestrian fall events are frequently linked 
to allegedly “slippery” walkway surfaces. 
This is as true now as it was back in Feb-
ruary 2013 when the For The Defense arti-
cle The Changing World of Slip and Fall 
Defense was published by Leffler, Barré, 
and Reneau. That article pointed out sig-
nificant milestones that had occurred in 
the world of walkway friction analysis, and 
here in 2024, there are many new mile-
stones to report. Perhaps more importantly, 
this article will discuss the ongoing con-
fusion in the courtroom about tribometry, 
the study of walkway friction. The science 
is progressing, but experts, attorneys, and 
courts are not keeping up.

A Preface: Intrinsic Factors 
of Pedestrian Slip Events
This discussion focuses on the friction of 
walkways, but in a particular incident the 
intrinsic factors pertaining to the pedes-
trian may be just as important. Medical 
conditions, medications, alcohol, ambula-
tory aids, distractions, vision, active tasks 
and other factors may play a significant 
role in a slip incident. Getting the opinion 
of experts in biomechanics, injury causa-
tion or human factors may be advisable for 
certain cases.

Key Terminology
Terms that arise in slip & fall cases include 
tribometer, Coefficient-of-Friction or COF, 
slip resistance, slip resistant, and avail-
able friction. A tribometer is a walkway 

friction test device, which uses a polymer 
slider to sample the friction. COF is a force 
ratio between 0 - 1: the amount of horizon-
tal force trying to slide an object on a sur-
face divided by the weight of that object. 
Slip resistance is a continuum; one can 
have more or less resistance to slipping, 
but this term has various subjective defi-
nitions. Slip resistant means the achieve-
ment of friction adequate for pedestrians. 
The term available friction was defined by 
Leffler for ASTM (formerly the American 
Society for Testing and Materials) standard 
F3132 because a method-independent term 
was needed; the definition is illustrative: 
“an inherent characteristic of a walkway 
surface that would result in measurable 
friction upon the attempted or actual slid-
ing of another object across that surface; can 
only be measured using a method, appara-
tus and contaminant (if any) that have their 
own inherent influences on the measure-
ment value itself.” The justification for such 
a wordy definition may become apparent.

One major point of court confusion 
stems from the fact that different tribome-
ters are claimed to measure different quan-
tities (e.g., SCOF, DCOF, TCOF, BPN, PTV, 
slip resistance index – all discussed later). 
All tribometers measure available friction, 
but beyond that (and the fact that a higher 
value means higher friction), the impre-
cise use of friction terminology in peer-
reviewed papers, standards, regulations, 
expert reports & testimony, and case law 
is indeed problematic. In Atkinson v. Car-
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nival Corporation, 2021 WL 8534238, the 
expert tested slip resistance (per his tribom-
eter’s manufacturer), citing the generic 0.6 
COF minimum from an ASTM standard. 
When challenged, the expert “acknowl-
edged that slip resistance and COF are sep-
arate measurements and explained that he 
had not compared them.” Here, COF is a 
traditional scientific measurement (force 
˜ force), while slip resistance is not – so 
no expert could compare them in a sci-
entific way. More typically, as in Piazza v. 
Target, 2022 WL 16923867, Feuerstein v. 
Home Depot, 2014 WL 2616582, and Stern 
v. NCL Bahamas, 2020 WL 6820877, the 
court equates the terms. But at an even 
more basic level, COF is too generic a term, 
because one must define whether the slider 
is stationary (static COF or SCOF) or mov-
ing (dynamic COF or DCOF) during force 
measurement - or transitioning from static 
to dynamic (transitional COF or TCOF). 
The results differ. Regardless, the list of 
references and case law that use the under-
specified term COF or co-mingle the terms 
COF and slip resistance is very long.

The Continuum of Authority
There are many reference documents that a 
party in litigation may claim to be author-
itative. Trickling down, however, we first 
have codes, ordinances, and federal regu-
lations, which are laws. Below that we have 
standards cited within these laws - though 
standards cited by laws are not typically 
enforced as laws themselves. And here, the 
term standard takes the normal meaning: 
a consensus-approved document produced 
by a Standards Development Organiza-
tion accredited by the American National 
Standards Institute (ANSI). Distinct from 
standards are publications from organi-
zations such as the National Floor Safety 
Institute (NFSI), which refer to their doc-
uments as standards despite not being an 
ANSI-accredited developer. Below stand-
ards are publications from “unbiased” enti-
ties, for example the Consumer Product 
Safety Commission. And below that are 
publications from potentially-biased enti-
ties, such as private- or industry-funded 
organizations, or service providers like 
NFSI. The further down this continuum 
one gets, the less likely that the document 

at issue represents the “standard of care” in 
a particular context.

The Codified “Slip Resistant” 
Walkway Requirement
For decades, building codes, life safety 
codes, and accessibility standards have 
required walkways in means-of-egress or 
along accessible routes to be slip resistant. 
The means-of-egress is the path used to 
escape from a building during an emer-
gency. An accessible route is a route that 
those with disabilities can use within a 
building or facility.

The problem with these slip resistant 
code requirements is that most surfaces 
lack code-defined friction test methods or 
minimum values for verification. Experts 
may testify a surface was or was not slip 
resistant per code, but without a scientif-
ically reliable, code-cited method for test-
ing walkway friction, this testimony may 
be ipse dixit. Below are the three types of 
underfoot surfaces with a code-adopted 
method and goal value, but for other sur-
faces, no expert can defensibly testify 
whether this code requirement was met.
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• New porcelain ceramic floor tile: The 
International Building Code (IBC), 
adopted in most jurisdictions for at least 
two decades, began in 2015 to require 
porcelain ceramic tile products in new 
buildings to meet the ANSI A137.1 
standard, specifying a DCOF of 0.42 
measured with a BOT-3000E tribometer. 
IBC requirements are typically not ret-
roactive; floors in buildings built before 
the 2015 IBC do not need to be replaced 
or “brought up to code,” and there is 
no requirement for friction testing of 
installed flooring. Details about tribom-
eters will come later in this article.

• New pool decks and aquatic facility 
surfaces: Jurisdictions with a pool/spa 
code adopt the International Swim-
ming Pool and Spa Code (ISPSC) or the 
Uniform Swimming Pool, Spa and Hot 
Tub Code (USPSHTC). Starting with 
the 2021 USPSHTC, new walking sur-
faces must have a DCOF of 0.42 mea-
sured with a BOT-3000E, using the ANSI 
A326.3 method. Starting with the 2024 
ISPSC, new walking surfaces need this 
same 0.42 DCOF using ANSI A326.3, 
or by testing with a British Pendulum 
tribometer per Australian standard AS 
4586, with a minimum British Pendu-
lum Number (BPN) of 45. These require-
ments are also not retroactive.

• Porcelain-enameled metal bathtubs/
showers: Since 1979, the plumbing code 
requires porcelain-enameled metal 
bathing surfaces to meet American Soci-
ety of Mechanical Engineers (ASME) 
standard A112.19.1, which cites ASTM 
F462, a friction test standard first pub-
lished in 1979 and withdrawn in 2016. 
The F462 standard uses a flawed test 
method and an unreliable tribometer 
design, the NBS-Brungraber Mark I. 
Nevertheless, F462 still applies to new 
products within the manufacturer’s 
“guarantee” period, usually one year, 
and after that there are no requirements 
for friction testing or maintenance. In 
contrast, plastic bathtub and shower 
pan products, which make up about half 
the US market, carry no code-adopted 
requirement for friction.

Standards That Cite 
Friction Test Methods
Moving further down the “continuum of 
authority,” there are voluntary (non-cod-
ified) standards that cite test methods. 
For example, the latest ASTM F1166-2023 
standard for marine facilities cites two 
specific friction test methods, but it does 
not appear to yet be adopted by the US 
Coast Guard, which adopted the 2007 ver-
sion. ASTM F2772-2019 cites a friction test 
method for indoor athletic floors (e.g., bas-
ketball courts), but it does not appear to be 
adopted by code. Whether such standards 
represent “the standard of care” in the cli-
ent’s industry should require the expertise 
of someone in that industry. In Darby v. 
Carnival Corporation, 2021 WL 6428039, 
and Atkinson v. Carnival Corporation, the 
Defendants argued that ASTM F1166-
2007 (with its generic 0.6 COF require-
ment), as cited by the Plaintiff ’s expert, 
was not a standard utilized in the cruise 
ship industry.

Surfaces with No Accepted 
Friction Test Methods
The three types of surfaces with code-
adopted friction test methods were dis-
cussed earlier. Friction testing of the 
myriad other surface types out there may 
struggle for relevance – depending upon 
what is being claimed by the expert. Two 
common underfoot surface types warrant 
further discussion.
• Fabricated-in-place surfaces: Unlike fac-

tory-made ceramic and vinyl tiles, con-
crete, asphalt, and unfinished wood 
walkways are fabricated on-site, result-
ing in varying friction levels. Coatings 
like paint, epoxy, and methyl methac-
rylate (MMA) also create location-spe-
cific friction, influenced by substrate 
roughness, coating thickness, and the 

presence of abrasive additives. This vari-
ability precludes the standardization of 
friction level creation. Many slips are 
blamed on parking lot striping paint, 
for example, with experts opining on the 
usage of abrasive additives. But painted 
walkways may have adequate friction 
without abrasive additives, and in gen-
eral, there is little point in reactively 
testing the friction of such surfaces, 
if the testing does not represent the 
accepted standard of care for a property 
holder.

• Surface with “3D” friction features: Fric-
tion testing is challenging for surfaces 
with 3D geometric features, such as 
detectible warning surfaces, diamond 
plate, and plastic bathing surfaces. The 
hard shoe polymers used for most sliders 
don't really conform to 3D features, and 
most tribometers work best on planar, 
uniformly rough surfaces. As well, tri-
bometers that traverse the surface have 
measurement issues on certain non-flat 
surfaces.

Tribometers
There are many tribometers in use world-
wide; this article will discuss devices seen 
in the US – though some are rare. If attend-
ing an inspection, taking photos of an 
opposing expert’s tribometer can be helpful 
- even better is to have the testing recorded 
by a videographer, if the client’s expert can-
not attend. A knowledgeable expert can 
identify mistakes in another expert’s test-
ing. Videographers can be hired through 
a court reporter; have them hand-hold the 
camera and record all the expert’s setup, 
slider prep, testing, contaminant applica-
tion, and steps in between, from about six 
feet away. Opposing counsel may object; it 
could be worth clearing this in advance.

Figure 1: Detectable warning, diamond plate, and plastic bathtub surfaces

https://codes.iccsafe.org/content/IBC2024P1
https://webstore.ansi.org/standards/tca/ansia1372022
https://codes.iccsafe.org/content/ISPSC2024P1
https://epubs.iapmo.org/2021/USPSHTC/
https://webstore.ansi.org/standards/tca/ansia3262021
https://webstore.ansi.org/standards/tca/ansia3262021
https://webstore.ansi.org/standards/sai/45862013
https://webstore.ansi.org/standards/sai/45862013
https://webstore.ansi.org/standards/asme/asmea112192024csab4524
https://www.astm.org/f0462-79r07.html
https://www.astm.org/f1166-23.html
https://www.astm.org/f2772-11r19.html
https://www.astm.org/f1166-07.html
https://www.dur-a-flex.com/products-category/mma-flooring/
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Each tribometer design uses unique 
slider geometry, applied forces, slider veloc-
ities, and means of slider actuation, which 
is why different tribometers get different 
measurement values on the same surface. 
Physics dictates that friction measurement 
will be device-design specific.

The review of tribometer models will 
begin with the devices adopted (directly or 
indirectly) by code:
• Regan Scientific BOT-3000E: The BOT 

is a motorized dragsled: it traverses the 
test surface “dragging” its slider under-
neath. It has a small semi-cylindrical 
slider contact surface, which is rapidly 
changed (abraded, polished, grooved) 
by certain walkways, but over time, its 
slider refinishing procedures in stand-
ards have improved. The BOT has issues 
measuring across tile grout joints and 
certain uneven surfaces. It measures 
DCOF and SCOF.

• British Pendulum: This uses a swing-
ing pendulum arm that rubs the slider 
across the walkway; the higher the fric-
tion, the more the slider is slowed, and 
the higher the measurement. The Pen-
dulum has been around for 60+ years, 
and is available from numerous man-
ufacturers. It is the primary tribom-
eter used around the world (except in 
the US), despite its bulkiness. It mea-
sures energy dissipation, with a scale 
between 0 – 150 in units of British Pen-
dulum Number (BPN) or Pendulum Test 
Value (PTV), which are equivalent.

• NBS-Brungraber Mark I: This tribom-
eter (used for ASTM F462) is obsolete, 
unreliable and lacks statistical pedi-
gree, and the rarely-seen device was last 
made in 1992. A detailed discussion of 
the problems with this tribometer can 
be found in a 2016 paper by Leffler and 
Blanchette. This device measures SCOF.

• James Machine: This tribometer is 
cited by ASTM D2047, the 60-year-old 
standard for the friction of dry floor pol-
ish coatings. The lab-only device can-
not be used on installed flooring. It uses 
a leather slider subject to organic vari-
ability. Experts using other tribometers 
occasionally cite ASTM D2047’s require-
ment for a SCOF of 0.5, but D2047 clearly 
states the requirement is only valid 
using the James Machine. This device 
measures SCOF.

• Slip-Test Mark IIIB: This device is not 
cited by any code or standard. It is a 
variable angle tribometer that projects 
its slider down at the walkway surface at 
increasingly-steep angles until the slider 
slips. The Mark IIIB uses a spring-actu-
ated flat slider that is grooved similarly 
to a shoe tread. It measures TCOF.

• Excel Tribometers English XL VIT: This 
popular device is not cited by any code 
or standard. It is also a variable angle tri-
bometer, and it uses a CO2 gas cartridge 
for its actuation. The English XL VIT 
uses a round, slightly convex slider. The 
manufacturer states the XL measures 
slip resistance, slip resistance index or 
slip index, all called equivalent, and that 
if the test surface is “clean and dry”, slip 
index equates to SCOF.

• American Slipmeter ASM 825, 925: 
These devices are not cited by any code 
or standard. They are both dragsleds; 
the low-priced ASM 825 measures SCOF 
and is manually operated by pulling the 
device by its “leash.” How the leash is 

pulled can affect measurements. The 
ASM 925 is motorized and measures 
SCOF and DCOF. They use small f lat 
disc-shaped sliders.

• NFSI “approved tribometers”: These 
devices are not cited by any code or 
standard. In addition to the ASM 925, 
NFSI (discussed previously) also pro-
motes the TRACSCAN and GS-1 tri-
bometers as “approved” for testing to 
its various “B101” methods, which are 
not standards. The TRACSCAN is func-
tionally identical to the BOT-3000E (but 
in yellow), while the GS-1 uses a motor-
actuated “leash” to pull a small block of 
metal (with slider discs under it) across 
the walkway. The NFSI devices measure 
SCOF and DCOF. Though NFSI states 
any of these “approved” devices can test 

to its methods, they have never pub-
lished a statistical correlation between 
them. This general topic will be dis-
cussed next.

• Lack of interchangeability: As men-
tioned, different tribometers expectably 

Figure 2: BOT-3000E, Pendulum, Mark IIIB, English XL tribometers

Figure 3: GS-1 and ASM 925 tribometers

https://www.walkwaymg.com/pillars/bot-3000e/
https://slip-test.com/products/kss-pendulum
https://www.munroinstruments.com/product-category/slip-skid-resistance/british-pendulum-testers/
https://www.munroinstruments.com/product-category/slip-skid-resistance/british-pendulum-testers/
https://nvlpubs.nist.gov/nistpubs/Legacy/TN/nbstechnicalnote953.pdf
https://doi.org/10.51501/jotnafe.v33i1.26
https://www.amade-tech.com/product/james-machine/
https://www.astm.org/d2047-17.html
https://slip-test.com/products/mark-iiib-tribometer
https://www.exceltribometers.com/
https://americanslipmeter.com/
https://madsafetyinstruments.com/
https://gsslipmeter.com/
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get different results. Indeed, selected 
data from a 2010 research paper by 
Dr. Christopher Powers at University of 
Southern California (USC) shows how 
different the measurements are between 
five devices tested on the same four tiles. 
Unfortunately, there are still experts 
who claim that a COF of 0.5 is the gener-
ally accepted “industry standard” min-
imum friction threshold for a walkway, 
independent of tribometer and method, 
though this concept is a dozen years 
obsolete. For any such generic value 
to be possible, the colored lines in the 
chart would be horizontal. Another 
generic threshold occasionally cited is 
0.6 COF, from when ADA regulations 
(1991 - 2003) recommended this mini-
mum value for accessible routes.

Experts promoting the generic 0.5 COF
often cite the 2012 ANSI A1264.2, a vol-
untary standard for safety profession-
als, which had a recommendation (not a 
requirement) for walkways to have a slip 
resistance of 0.5; that standard had its own 
subjective definition for the term. Fortu-
nately, the revised 2022 A1264.2 addressed 
this, stating, in relevant part, as follows: 
“A minimum coefficient of friction value 
of 0.5 has been referenced as a generally 

applicable goal for decades…independent 
of apparatus and method. This is scientif-
ically unsupportable. Any single universal 
reference value will not accommodate the 
functional differences between various tri-
bometer models…which in turn may lead to 
measurement values which differ depend-
ing upon the tribometer model used.” Some 
experts still cite the 2012 standard if the 
incident occurred before the 2022 standard 
was published, but the 2022 points out that 
the 2012 recommendation was unsupport-
able (regardless of incident date).

Another common justification for a 
generic 0.5 COF is based on gait testing, 
wherein humans step on an instrumented 
forceplate and the utilized COF is calcu-
lated from the forces applied while walking 
(not slipping). Typical utilized COF is 0.25 

or less. Some experts double this value (a 
nonscientific “fudge factor” of 2) to get the 
generic 0.5 COF for tribometry, and may 
also claim that any of their measurements 
below 0.25 show the walkway has less fric-
tion than needed for human ambulation 
– despite the obvious disconnect between 
the forces a non-slipping human applies to 
a walkway and the forces a small machine 
measures during a slip.

A correlation study can create a statis-
tical relationship between the measure-
ments of different tribometers, but it will 
be limited to the specific flooring surfaces 
tested – there have been few such studies 
done. And different tribometers have dif-
ferent statistical precision (repeatability 
and reproducibility). At a more basic level, 
if a code or standard says one particular tri-
bometer is to be used, the use of a different 
one may be hard to justify.

Past OSHA Adoption of English XL 
VIT and Slip-Test Mark II Methods
From 2001 to 2006 OSHA cited the use of 
the English XL VIT and Slip-Test Mark II 
tribometers for testing structural steel sur-
faces, per test methods ASTM F1679 and 
F1677, respectively. The Mark II was a pre-
decessor of the Mark IIIB, though they get 
significantly different results – and the 
English XL VIT “borrowed” key design 
concepts from the Mark II. As background, 
ASTM requires that a precision and bias
statement (discussed below) be included 
in test methods within 5 years of initial 
publication, and that a patented device 
cannot be cited by a test method if “alter-
nate” devices exist. In the case of F1677 and 
F1679, there was no objective argument 
that the patented Mark II and English XL 
VIT could not be considered “alternates” 
to each other, despite their differences in 
design and results; precision & bias state-
ments were put before the ASTM commit-
tee before 2006 but ultimately not balloted. 
As a result, ASTM F1677 and F1679 were 
withdrawn in 2006, and OSHA regulations 
stopped citing them. There are experts that 
use these events to claim that OSHA found 
these devices to be unreliable and to “lack 
precision,” but the Federal Register indi-
cates otherwise. Regardless, one can do 
the work needed for a robust precision & 
bias statement, but getting a 300-mem-
ber consensus committee to approve it is 

another matter.

Tribometer Training
Various entities offer training courses 
and certificates (one-time) or certifica-
tions (ongoing) in tribometer usage. These 
courses vary in content and rigor. The 
ASTM F2948 Standard Guide to Walkway 
Auditor Qualifications provides a compre-
hensive outline for training; it was origi-

Figure 4: Differences in tribometer results

https://onlinelibrary.wiley.com/doi/abs/10.1111/j.1556-4029.2009.01283.x
https://webstore.ansi.org/standards/asse/ansiassea12642012
https://webstore.ansi.org/standards/asse/ansiasspa12642022
https://www.kistler.com/US/en/force-plate/C00000113
https://store.accuristech.com/standards/astm-f1679-04e1?product_id=1222099
https://store.accuristech.com/standards/astm-f1677-05?product_id=1220956
https://www.federalregister.gov/documents/2006/01/18/06-374/steel-erection-slip-resistance-of-skeletal-structural-steel
https://www.astm.org/f2948-21.html
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nally created (by Leffler) in 2013 to counter 
a non-profit organization’s assertion that 
taking their four-day tribometry/audit-
ing course made one an expert (no experi-
ence necessary). But even so, the court in 
numerous cases (e.g., Michaels v. Taco Bell, 
2012 WL 4507953, Bunting v. District of 
Columbia CVS Pharmacy, 2024 WL 474159, 
Ward v. Carnival, 2019 WL 1228063, and 
Stern v. NCL Bahamas) has found that the 
one-day training for the English XL VIT 
qualifies a person to testify as a walkway 
friction expert – though the slides for this 
certification course (at least in 2022) did 
not even mention reproducibility, a key 
factor in scientific reliability, as discussed 
next. Indeed, the significance of this cre-
dential was misunderstood in Ward v. Car-
nival, a case in which a PhD defense expert 
did no friction testing. The court neverthe-
less held that the one-day course she had 
taken (featuring a few slides on human 
gait) “qualifies her to render ‘expert’ opin-
ions on the biomechanical circumstances 
surrounding Plaintiff 's fall” – incidentally 
ignoring her legitimate biomechanical 
qualifications. This one-day course has no 
stated prerequisites for education, training, 
experience, or tribometer usage, and while 
the course teaches important topics, it is 
questionable whether an “expert” in this 
complex science can be minted in a day.

Accuracy, Repeatability, 
and Reproducibility
Rule 702(c) of the Federal Rules of Evidence 
(FRE) states that expert testimony must 
be based on reliable principles and meth-
ods. The Daubert “tests” include whether 
an expert’s technique can be tested, its 
error rate, and its acceptance in the rele-
vant community, Daubert v. Merrell Dow 
Pharmaceuticals Inc., 509 US 579 (1993). 
These can be sequenced: if a method can 
be tested, its reliability is shown by its error 
rates, and acceptance in the community is 
based on understanding the method and 
its reliability. Errors are usually classified 
as random or systematic.

For thousands of standard test meth-
ods spanning scientific disciplines, error 
is expressed in terms of precision (ran-
dom error) and bias (systematic error). 
Accuracy combines random and systematic 
error. Both accuracy and bias are defined 
as the difference between a test result and 

an accepted reference value. Some experts 
and tribometer manufacturers discuss 
the accuracy of their devices, but there are 
issues. First, the statistical reliability of a 
tribometer differs on different surfaces, so 
accuracy on one surface would be specific 
to that surface. Second, there is no accepted 
reference value for the friction of any sur-
face without extensive multi-laboratory 
proficiency testing – because there is no 
“golden tribometer” capable of establish-
ing a “known value.” Friction test meth-
ods often state that the bias of the method 
is unknown for these reasons. Precision is 
shown as repeatability and reproducibility. 
Repeatability can be calculated from one 
person testing in one session, while repro-
ducibility calculations require an Interlab-
oratory Study (ILS) involving at least six 
independent labs testing the same sam-
ple. ILS stats allow a tribometer operator 
to know how closely their results should 
match another operator's using a differ-
ent unit of the same tribometer. ILS stats 
also show how an operator’s test results 
compare to a specific friction threshold 
within a code or standard. ASTM E691 and 
ISO 5725-2 are internationally recognized 
standards for conducting an ILS.

ILS statistics should be crucial for sev-
eral FRE 702(c) and Daubert questions: 
whether a method is generally accepted 
in the technical community relates to the 
ability for different parties to use it in 
case-related testing. ILS results create the 
link between an individual’s testing and 
the technical community; without repro-
ducibility stats, an expert’s testing may 
be considered ipse dixit. Tribometers with 
published precision statistics include the 
BOT-3000E, Pendulum, James Machine, 
Mark IIIB, and English XL VIT. No such 
information is published for the NFSI 
“approved” tribometers.

The Original ASTM F2508 Standards 
and Updated F2508-2023
The 2011 version of ASTM F2508 was dis-
cussed in the Leffler/Barré/Reneau 2013 
paper; an ILS subsection was added in 
2013, then minor updates in 2016. Unlike 
other standards, F2508 links tribometer 
measurements to actual human slips. 
The 2011 – 2016 versions were based on 
2010-published research at USC by Dr. 
Christopher Powers (mentioned previ-

ously). This research tested four floor tiles 
with humans and tribometers to see which 
tribometers could rank the tiles' friction in 
the same order as the humans, with statis-
tical differentiation. A method for tribom-
eter suppliers to perform this “Validation” 
was formalized in ASTM F2508-2011, and 
“replicates” of the four tiles have been sold 
since 2011 as reference surfaces. Tribome-
ters successfully Validated to the original 
ASTM F2508 include the BOT-3000E, Pen-
dulum, Mark IIIB, and English XL VIT. An 
F2508 Validation is specific to a tribom-
eter unit, not applicable to all units of the 
same model.

The four original F2508 reference tile 
replicates showed some variability, war-
ranting new research and a standard 
update. New human & tribometer research
was done in 2018-2019, led by Dr. Mark 
Blanchette at USC, with four new tiles and 
refined methods for the 148 human sub-
jects. The resulting revision (led by Lef-
fler) of ASTM F2508-2023 is significantly 
more rigorous, in that it evaluates refer-
ence tile variability and statistically sup-
ports tribometer operators doing their own 
Validations.

Often misunderstood is the significance 
of ASTM F2508 Validation. It provides 
Validated tribometers with a direct and 
unprecedented scientific link to human 
slip events – which goes to the relevance 
of friction testing for a particular incident. 
ASTM F2508 remains a tribometer-non-
specific standard; opposing experts may 
use two different F2508-Validated tribom-
eters, and (expectably) get different results 
on the incident surface. If both experts 
did their testing properly, the answer to 
“who’s testing is correct?” could be “both 
of them.” Then it will go to how each expert 
explains their results – which should tie 
back to the scientific methodology of their 
Validated tribometer’s measurements on 
the human-tested F2508 reference tiles. 
Because these tiles are F2508’s frictional 
references (not some COF value), experts 
that claim F2508 Validation legitimizes 
their reliance on a specific generic friction 
value (like 0.5 or 0.6) do not understand 
the standard. Regrettably, the 2012 ANSI 
A1264.2 standard (discussed above) both 
required tribometers to meet ASTM F2508 
and recommended a generic minimum slip 
resistance of 0.5 – these are patently con-

https://gsslipmeter.com/technical-details
https://www.astm.org/e0691-21.html
https://webstore.ansi.org/standards/iso/iso57252019
https://www.astm.org/f2508-11.html
https://onlinelibrary.wiley.com/doi/abs/10.1111/j.1556-4029.2009.01283.x
https://doi.org/10.1520/JTE20210240
https://www.astm.org/f2508-23.html
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flicting concepts. Also, F2508 Validation 
is not code adoption, and it does not legit-
imize testifying that (for example) Mark 
IIIB testing can show whether a walkway 
is slip resistant per code.

Confusion in the Courtroom
A necessary synthesis of the science of 
tribometer reliability and human slips is 
unfortunately absent from the case law. 

Often cited as precedent is Michaels v. Taco 
Bell, with a friction expert who before his 
May 2011 testing calibrated his English XL 
VIT to ASTM F1679 (years after that stan-
dard’s withdrawal), and not in accordance 
with ASTM F2508-2011 which had been 
first published a few months earlier. The 
court held that the F1679 methodology the 
expert “used is reliable and that his opinion 
should not be excluded for failing to use the 
F2508 standard” [emphasis added]. How-
ever, as mentioned ASTM F1679 included 
no repeatability/reproducibility statistics, 
nor any link to human slip testing – even 
the XL operator instructions in 2010 were 
more rigorous than F1679 – but neverthe-
less Michaels set the precedent for calling 
English XL VIT testing “reliable,” going 
well beyond a ruling that the expert’s testi-
mony was “admissible.”

Case law points to questionable use of 
the word “reliable,” when it comes to tri-
bometry. In the 2024-decided Bunting v. 
CVS, the court states “Indeed, numerous 
federal courts have ruled that [English XL] 
VIT testing is reliable under Rule 702. See, 
e.g., id.; Barnes v. Malinak, 320 F.R.D. 130, 
139 (E.D. Tenn. 2017)…,” but in Barnes
the court did not find the expert’s test-
ing reliable per se; they instead denied a 
defense motion to exclude his testimony 

on reliability, citing to Daubert’s “vigor-
ous cross-examination, presentation of con-
trary evidence, and careful instruction on 
the burden of proof are the traditional and 
appropriate means of attacking shaky but 
admissible evidence.” And while Bunting
cites Barnes as showing reliability of the 
English XL VIT, in Barnes the expert actu-
ally used a different tribometer – incor-
rectly – and even the Barnes court did 
not expressly conduct an evaluation of the 
expert’s methodology under the Daubert
factors. In Feuerstein v. Home Depot, the 
court held that the defense expert’s tes-
timony about his obsolete F1679-based 
method was “sufficient to persuade the 
court that his methodology is reliable. Any 
issue Plaintiffs may have with his methodol-
ogy or his calculation of the standard devi-
ation goes to weight and can be addressed 
during cross examination.” [emphasis 
added]. With respect to these Daubert chal-
lenges to expert opinions regarding tri-
bometer testing, courts continually avoid 
a substantive analysis of the Daubert fac-
tors, and continually rely on prior court 
rulings as support for conclusions that 
such testing (or opinions based thereon) 
are “reliable.” In Armas v. Costco Whole-
sale Corporation, 2022 WL 17982239, the 
court ruled “case law also establishes the 
admissibility of use of an English XL Vari-
able Incidence Tribometer in accordance 
with the requirements of ASTM F2508”, 
however, the experts in the three cases 
they cite, Michaels v. Taco Bell, Feuerstein 
v. Home Depot, and Steffen v. Home Depot, 
CV-13-199-JLQ (E.D. Wash. Apr. 16, 2014), 
do not use ASTM F2508. Here, the Bun-
ting and Armas courts appear to rely upon 
case law that does not support the conclu-
sions reached.

In Sudre v. Port of Seattle, C15-0928JLR 
(W.D. Wash. Dec. 2, 2016), and Armas v. 
Costco Wholesale Corporation, both experts 
testified that their English XL VITs were 
Validated to ASTM F2508 and that a mea-
surement of 0.5 was the generally accepted 
minimum friction. But for these two cases, 
actual incorporation of the human & tri-
bometer science of ASTM F2508, combined 
with the XL’s reproducibility statistics, indi-
cates that a minimum adequate friction 
level would be a slip index of perhaps 0.34. 
And because friction measurements are 
device-specific, 0.34 would be the goal 

value for the English XL VIT alone; by 
the same F2508 yardstick, the BOT-3000E 
goal value would be a DCOF of 0.65, and 
the Mark IIIB would be a TCOF of (wait for 
it) 0.5 – but not the “generic” 0.5, instead 
an 0.5 value directly based on human slip 
testing and Mark IIIB reliability statistics. 
These are forays into actual science, versus 
the outdated “fudge factor” justifications 
for the generic 0.5 COF goal. The revised 
ASTM F2508-2023 throws even more rig-
orous science into walkway friction analy-
sis – it is up to the experts to use it and the 
courts to expect it.

For walkway surfaces without codi-
fied friction methods, experts claiming 
a deficiency should provide tangible evi-
dence that their friction testing represents 
a standard of care generally accepted in 
the industry of the defendant. In Lennon v. 
Pistley, 2022 WL 1051120 unpublished, the 
experts argued whether English XL test-
ing to 0.5 COF or BOT-3000E testing to 0.42 
DCOF was the industry standard for a pri-
vate residence’s wood porch stairway – but 
neither test was, in the “industry” of the 
defendant homeowner. Independent of all 
this, of course, codes may adopt tribometry 
methods unrelated to human slips, or lack-
ing reliability statistics – but the code is an 
obvious standard of care.

Despite the dozen years of scientific 
advancement in the relevance and reli-
ability of walkway friction analysis, in 
many respects federal jurisprudence (and 
that of certain states) is stagnant with 
respect to understanding and integrating 
this advancement into the tests for exper-
tise and admission of testimony.

A necessary synthesis 
of the science of 
tribometer reliability 
and human slips is 
unfortunately absent 
from the case law.
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The 2024 
Transformative Trio

How Three SCOTUS 
Rulings Are Reshaping 
Administrative and 
Regulatory Law

By Mark Perkins

With this trio of 
rulings, one can 
imagine the following 
scenario, companies 
impacted by various 
administrative agencies 
could create a subsidiary 
for the sole purpose of 
litigating regulations.

The United States Supreme Court ended 
the 2024 session on July 1 with a decision 
that gave the executive branch sweeping 
immunity; however, there were three other 
rulings that generated little attention, but 
could reshape the American government, 
law, and society.

In summary, the “Chevron doctrine” was 
overruled in Loper Bright, so deference to 
administrative agencies is now to reviewed 
judicially without automatic deference.

Perhaps the first paragraph of this 
article is somewhat hyperbolic. Pamela 
Bracher, Deputy General Counsel for the 
American Trucking Association, is cau-
tious and states the immediate impact is 
uncertain. “I don't believe that Loper Bright 
stands for the proposition that there is no 
deference to administrative agencies mov-
ing forward. The Loper Bright decision 
overruled the Chevron methodology Courts 
had been using to review agency interpre-
tation of ambiguous statutory language - it 
overruled the doctrine of judicial deference 
to a federal agency's interpretation of an 
ambiguous statute.”

On the other hand, numerous orga-
nizations are already offering webinars 
and seminars on the impact to the EEOC, 
DOL, FLSA, OSHA, FMCSA and a plethora 
of other “alphabet soup” agencies affect-
ing the day to day operations of business 
and industry.

Not only is there the impact from Loper 
Bright, but the statute of limitations to 
contest regulatory decisions has been up-
ended in Corner Post. The six-year statute 

of limitations under the Administrative 
Procedure Act (APA) for challenging a rule 
begins to run upon the publication of the 
rule or when a challenger is injured by the 
rule; however, the holding of the Corner 
Post was that the six-year statute of limi-
tations begins to run when a challenger is 
injured by it and not upon the publication 
of the regulation.

Lastly, SEC v Jarkesv, the Supreme Court 
found that the SEC's in-house adjudication 
process violated the right to a jury trial and 
constituted an unconstitutional delegation 
of legislative power to the SEC without suf-
ficient guiding principles from Congress. 
SEC v. Jarkesy, 219 L. Ed. 2d 650, § 2023-
7.03 US Supreme Court Clears Way for Con-
stitutional Challenges to Administrative 
Enforcement Actions.

We take each decision and break it 
down and provide some potential impact 
to the Federal Motor Carrier Safety Admin-

Mark Perkins of Perkins & Associates graduated magna cum laude in journalism from Northeast Louisiana University in 1983. He 
graduated law school in 1987 from Paul M. Hebert School of Law at Louisiana State University. Beginning his legal career as a prosecutor 
in Caddo Parish, he has litigated hundreds of bench and jury trials. As a prosecutor, Mark was one of the first prosecutors in Louisiana to 
use DNA evidence, which was novel evidence at the time.

Not only is there the 
impact from Loper 

Bright, but the statute 
of limitations to contest 

regulatory decisions 
has been up-ended 

in Corner Post.
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istration and the Occupational Safety & 
Health Administration. Special thanks 
to 2L student Blaine Warren at the Paul 
Hebert School of Law at Louisiana State 
University.

Loper Bright Enters v. Raimondo
Factual Background: A group of commer-
cial fishermen who regularly participate 
in the Atlantic herring fishery sued the 
National Marine Fisheries Service after the 
Service promulgated a rule that required 
industry to fund at-sea monitoring pro-
grams at an estimated cost of $710 per 
day. The fisherman argued that the Mag-
nuson-Stevens Fishery Conservation and 
Management Act of 1976 did not autho-
rize the Service to create industry-funded 
monitoring requirements and that the 
Service failed to follow proper rulemaking 
procedure.

The district court granted summary 
judgment for the government based on its 
reasonable interpretation of its authority 
and its adoption of the rule through the 
required notice-and-comment procedure. 
The US Court of Appeals for the DC Cir-
cuit affirmed. See Loper Bright Enters. v. 
Raimondo, No. 22-4751, 2024 WL 3208360 
(US June 28, 2024).

Issue & Holding: Whether the Chevron 
doctrine, which required courts to defer 
to a federal agency's interpretation of an 
ambiguous statute, should be upheld. The 
Supreme Court held that the Chevron doc-
trine was overruled.

Implications for OSHA: The decision 
in Loper v. Raimondo will significantly 
impact OSHA regulations by altering the 
level of judicial deference given to OSHA's 
interpretations of its own statutes.

Previously, under the Chevron doctrine, 
courts would defer to an agency's interpre-
tation of a statute if the statute were ambig-
uous, and the agency's interpretation was 
reasonable. However, the Loper v. Rai-
mondo decision rejects this Chevron def-
erence, requiring courts to independently 
interpret statutes without giving special 
weight to the agency's interpretation This 
means that OSHA will now have to defend 
its regulations as the "best" interpretation 
of the statute, rather than merely a "reason-
able" one, placing it on equal footing with 
parties challenging its rules.

This shift will make it more challenging 
for OSHA to implement and defend its reg-
ulations, as courts will no longer automat-
ically defer to OSHA's expertise. Instead, 
courts will independently determine the 
meaning of statutory provisions and the 
boundaries of OSHA's delegated author-
ity, ensuring that OSHA's decisions are 
within those boundaries and are the result 
of reasoned decision-making Loper Bright 
Enters. v. Raimondo, 2024 US LEXIS 2882.

Implications for FMCSA: The Loper v. 
Raimondo decision will likely have signif-
icant implications for FMCSA regulations. 
The case addresses the scope of agency 
authority and the limits imposed by statu-
tory terms, which could affect how FMCSA 
promulgates and enforces its rules.

In Kansas v. Garland, the court noted 
that statutory authority is typically broad 
enough to authorize agency actions, but it 
also highlighted that Congress may impose 
limits on this authority through specific 
terms or phrases like "appropriate" or "rea-
sonable.” Kansas v. Garland, 2024 US Dist. 
LEXIS 121829. This suggests that FMC-
SA's ability to issue regulations could be 
scrutinized more closely to ensure they 
fall within the bounds of their statutory 
authority.

The Loper Bright decision emphasizes 
that agencies must operate within the lim-
its of their delegated authority, which could 
lead to challenges against FMCSA regula-
tions that are perceived as overreaching or 
not explicitly authorized by Congress. This 
could result in a more constrained regula-
tory environment for FMCSA, requiring 
more precise justifications for its rules and 
potentially limiting its ability to implement 
broad regulatory changes.

Chevron, basically, had required courts 
to first assess whether the statute was 
ambiguous, and if so, to defer to the agen-
cy's interpretation. Certainly, the Loper 
Bright decision means less deference to 
agencies in the aggregate, and we will see 
lots of regulatory cases in which challeng-
ers push the argument that the regulation 
turns on an ambiguous statutory provision 
and that the agency resolved the ambiguity 
incorrectly—that’s an easier hurdle to clear 
than the Chevron standard, under which 
a challenger had to show that the agency 
was not merely incorrect, it was unreason-
able altogether.

“Assuming that Courts must now exer-
cise independent analysis and giving this 
discretion to Courts to accept or reject the 
agency's interpretation does not necessar-
ily mean that the Courts will always reject 
the agency's interpretation. This could cut 
for or against pro-transportation interests. 
How this will play out is the open question 
right now,” says Bracher.

Consider the potential broad impact:
• More agency actions may be challenged 

in court. This could cut for or against 
pro-transportation interests.

•   It will lead to Courts issuing conflict-
ing decisions.

• Resolutions of lawsuit challenges will 
be more permanent and thus incom-
ing presidential administrations cannot 
use the principle of Chevron deference 
to adjust the interpretations of prior 
administrations (less "wiggle room" 
from one administration to another)

• It puts pressure on Congress to legis-
late with greater specificity by asking 
that congressional members to be good 
students of statutory constructions and 
write unambiguous statutes.

Corner Post v. Board of Governors
Factual Background: The case concerns 
the interchange fees associated with debit 
card transactions, which generate billions 
of dollars in revenue for issuing banks. The 
regulatory agency, the Board of the Federal 
Reserve System, promulgated a rule (“Reg-
ulation II”) to govern these fees. Regulation 
II caps the fees that banks can charge for 
each debit card transaction. Petitioners in 
the case include Corner Post, a convenience 
store, the North Dakota Retail Association 
(NDRA), and the North Dakota Petroleum 
Marketers Association (NDPMA), all of 
whom accept debit card payments and are 
thus affected by interchange fees.

On April 29, 2021, the NDRA and the 
NDPMA challenged Regulation II as arbi-
trary and capricious, in violation of the 
APA. After the Board moved to dismiss 
the case based on the statute of limita-
tions, NDRA and NDPMA amended their 
complaint to add Corner Post, Inc. as an 
additional plaintiff. The district court dis-
missed the case, ruling that the 2015 clar-
ification to Regulation II did not reset the 
statute of limitations, that Corner Post's 
statute of limitations began in 2011 with 
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the original publication of Regulation II, 
and that none of the plaintiffs’ claims war-
ranted equitable tolling. The Merchants 
appealed, and the US Court of Appeals for 
the Eighth Circuit affirmed.

Issue & Holding: Whether the six-year 
statute of limitations under the APA for 
challenging a rule begins to run upon the 
publication of the rule or when a challenger 
is injured by the rule. The specific chal-
lenge to Regulation II governs debit card 
interchange fees. The holding of the case 
was that the six-year statute of limitations 
begins to run when it injures a challenger 
not upon the publication of the regulation. 
See Corner Post, Inc. v. Bd. of Governors of 
the Fed. Rsrv. Sys., 2024 US LEXIS 2885.

Implications for OSHA: The ruling in 
Corner Post, involves the application of 
the APA provisions, specifically 5 U.S.C. 
§702 and §704, and the statute of limita-
tions under 28 U.S.C. §2401(a). Section 
702 authorizes judicial review for persons 
injured by agency action, requiring a liti-
gant to show injury in fact by agency action.

This ruling emphasizes the necessity of 
demonstrating actual injury to bring an 
APA claim. OSHA regulations are used as 

evidence of the standard of care in civil lit-
igation, and violations may be evidence of 
negligence or negligence per se. However, 
some courts prohibit using OSHA regu-
lations to indirectly create civil causes of 
action § 12.01 The Influence of OSHA on 
the Law of Torts.

OSHA jurisdiction is not preempted 
by other federal agencies unless the agen-
cy's enabling legislation aims to ensure 
employee safety and health § 3.02 Excep-
tions to Coverage. This strict interpreta-
tion allows other federal agency standards 
to apply where OSHA standards do not 
§ 3.02 Exceptions to Coverage.

The Federal Reserve Board has extensive 
authority to regulate and enforce compli-
ance with banking regulations, including 
imposing restrictions on transactions and 
relationships involving depository insti-
tutions and affiliates to prevent evasion 
of laws and ensure safety and soundness. 
Consequently, the ruling in Corner Post 
may inf luence how agency actions, in-
cluding those by OSHA, are reviewed and 
challenged, emphasizing the need for 
demonstrable injury and adherence to stat-
utory authority. This could impact the 

enforcement and applicability of OSHA 
regulations in contexts where other fed-
eral agencies have overlapping jurisdiction 
§ 3.02 Exceptions to Coverage.

Implications for FMCSA: The ruling in 
Corner Post could potentially affect FMCSA 
regulations by expanding the window for 
challenging agency rules under the APA.

In Corner Post, the Supreme Court 
held that the six-year statute of limita-
tions for challenging a rule under the APA 
starts running only when the challenger is 
injured by the rule, rather than when the 
rule is promulgated. This means that indi-
viduals or entities affected by FMCSA reg-
ulations could have a longer period to file 
lawsuits challenging those regulations, 
provided they can demonstrate that they 
were injured by the rule within the six-
year period.

This ruling emphasizes the importance 
of the timing of injury in determining the 
statute of limitations for APA challenges. 
For FMCSA regulations, this could lead to 
prolonged periods during which regula-
tions can be contested, potentially result-
ing in increased litigation and a need for 
the FMCSA to be more vigilant in ensur-

This ruling
emphasizes the need for 
clear legislative guidance 

when delegating authority to 
administrative agencies and 

could prompt similar challenges 
to other agencies' adjudicative 

processes, including OSHA.

https://plusai.lexis.com/document?pddocfullpath=/shared/document/analytical-materials/urn:contentItem:540G-GBC0-R03M-M4M6-00000-00&pdmfid=1545874&pdcontentcomponentid=241302&pdproductcontenttypeid=urn:pct:24&pdisdoclinkaccess=true&pdischatbotdoc=true&pdsearchmode=chatbot_citation
https://plusai.lexis.com/document?pddocfullpath=/shared/document/analytical-materials/urn:contentItem:540G-GBC0-R03M-M4M6-00000-00&pdmfid=1545874&pdcontentcomponentid=241302&pdproductcontenttypeid=urn:pct:24&pdisdoclinkaccess=true&pdischatbotdoc=true&pdsearchmode=chatbot_citation
https://plusai.lexis.com/document?pddocfullpath=/shared/document/analytical-materials/urn:contentItem:540G-FNW0-R03N-N2TT-00000-00&pdmfid=1545874&pdcontentcomponentid=241302&pdproductcontenttypeid=urn:pct:24&pdisdoclinkaccess=true&pdischatbotdoc=true&pdsearchmode=chatbot_citation
https://plusai.lexis.com/document?pddocfullpath=/shared/document/analytical-materials/urn:contentItem:540G-FNW0-R03N-N2TT-00000-00&pdmfid=1545874&pdcontentcomponentid=241302&pdproductcontenttypeid=urn:pct:24&pdisdoclinkaccess=true&pdischatbotdoc=true&pdsearchmode=chatbot_citation
https://plusai.lexis.com/document?pddocfullpath=/shared/document/analytical-materials/urn:contentItem:540G-FNW0-R03N-N2TT-00000-00&pdmfid=1545874&pdcontentcomponentid=241302&pdproductcontenttypeid=urn:pct:24&pdisdoclinkaccess=true&pdischatbotdoc=true&pdsearchmode=chatbot_citation
https://plusai.lexis.com/document?pddocfullpath=/shared/document/analytical-materials/urn:contentItem:540G-FNW0-R03N-N2TT-00000-00&pdmfid=1545874&pdcontentcomponentid=241302&pdproductcontenttypeid=urn:pct:24&pdisdoclinkaccess=true&pdischatbotdoc=true&pdsearchmode=chatbot_citation
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ing their regulations are robust and defen-
sible against such challenges.

SEC v. Jarkesy
Factual Background: George Jarkesy estab-
lished two hedge funds, with Patriot28 as 
the investment adviser, managing $24 mil-
lion in assets from over one hundred inves-
tors. The SEC initiated an investigation 
in 2011, eventually bringing an in-house 
action alleging fraud under multiple acts. 
Jarkesy challenged the SEC’s proceedings 
in the US District Court for the District of 
Columbia, citing constitutional infringe-
ments, but both the district court and the 
US Court of Appeals for the DC Circuit 
denied the injunction, finding that the dis-
trict court lacked jurisdiction.

After an evidentiary hearing by an 
Administrative Law Judge (ALJ), Jarkesy 
was found guilty of securities fraud. 
Jarkesy sought review by the Commis-
sion, and while that petition was pending, 
the US Supreme Court decided Lucia v. 
SEC, holding that SEC ALJs were improp-
erly appointed. Jarkesy, however, waived 
his right to a new hearing. The Commis-
sion affirmed the fraud findings, imposed 
penalties, and rejected several constitu-
tional arguments. He then filed a peti-
tion for review in the US Court of Appeals 
for the Fifth Circuit, which reversed and 
remanded, finding multiple constitutional 
violations.

Issue & Holding: Whether the use of 
ALJs was allowable under the Seventh 
Amendment. The Court found that when 
the Securities Exchange Commission seeks 
civil penalties against a defendant for secu-
rities fraud, the Seventh Amendment enti-

tles the defendant to a jury trial and thus 
the SEC must bring the action in federal 
court. See Securities & Exch. Comm’n v. 
Jarkesy, No. 22-859 (2024).

Implications for OSHA: The ruling in 
Jarkesy could potentially affect OSHA reg-
ulations by challenging the constitutional-
ity of administrative adjudications and the 
delegation of legislative power to adminis-
trative agencies.

In Jarkesy, the Supreme Court found that 
the SEC's in-house adjudication of securi-
ties fraud violated the Seventh Amendment 
right to a jury trial and that Congress had 
overreached by granting the SEC the power 
to choose between administrative and 
judicial forums without clear guidelines. 
United States v. Empire Bulkers Ltd., 2022 
U.S. Dist. LEXIS 151817, Jarkesy v. SEC, 
34 F.4th 446.

This ruling emphasizes the need for 
clear legislative guidance when delegat-
ing authority to administrative agencies 
and could prompt similar challenges to 
other agencies' adjudicative processes, in-
cluding OSHA.

OSHA regulations, like those of the SEC, 
involve administrative adjudications and 
enforcement actions. If the principles from 
Jarkesy are applied to OSHA, it could lead 
to increased scrutiny of OSHA's admin-
istrative processes and the potential for 
more cases being required to be heard in 
federal courts rather than through ALJs. 
This could fundamentally alter how OSHA 
enforces its regulations and handles dis-
putes. See Frank's Nursery, LLC v. Walsh, 
2022 US Dist. LEXIS 124608, Goodrich 
v. John Crane Inc., 2018 US Dist. LEXIS 
168355

Furthermore, the Jarkesy ruling under-
scores the importance of having an intel-
ligible principle guiding the delegation of 
legislative power to administrative agen-
cies. If OSHA's regulations or enforcement 
actions are found to lack sufficient legisla-
tive guidance, they could be subject to sim-
ilar constitutional challenges under the 
non-delegation doctrine. See United States 
v. Yazzie, 2023 US Dist. LEXIS 132970, 
United States SEC v. Day, 2023 US Dist. 
LEXIS 68163.

Implications for FMCSA: Jarkesy could 
affect FMCSA regulations by challeng-
ing the constitutionality of administrative 

adjudications and the delegation of legisla-
tive power to administrative agencies.

In Jarkesy, the Supreme Court found that 
the SEC's in-house adjudication process 
violated the right to a jury trial and consti-
tuted an unconstitutional delegation of leg-
islative power to the SEC without sufficient 
guiding principles from Congress. SEC v. 
Jarkesy, 219 L. Ed. 2d 650 raises questions 
about the validity of similar administra-
tive processes used by other federal agen-
cies, including the FMCSA.

The FMCSA, like the SEC, operates 
under a framework where it can issue reg-
ulations and enforce them through admin-
istrative proceedings. If the principles from 
Jarkesy are applied broadly, it could mean 
that FMCSA's administrative enforcement 
actions might also be subject to constitu-
tional challenges. Specifically, if FMCSA's 
procedures are found to lack sufficient 
guidance from Congress or if they deny 
the right to a jury trial in a manner simi-
lar to the SEC's procedures, they could be 
deemed unconstitutional.

Jarkesy emphasizes the need for clear 
legislative guidelines when delegating 
authority to administrative agencies. This 
could lead to increased scrutiny of FMCSA 
regulations to ensure they are backed by 
clear and specific congressional mandates, 
thereby avoiding the pitfalls identified in 
Jarkesy. United States v. Yazzie, 2023 US 
Dist. LEXIS 132970, Burgess v. FDIC, 639 
F. Supp. 3d 732.

Conclusion
With this trio of rulings, one can imag-
ine the following scenario, companies 
impacted by various administrative agen-
cies could create a subsidiary for the sole 
purpose of litigating regulations. Since 
there is no longer an automatic deference 
to the administrative guidelines, perhaps 
a trucking company affected by a long-
standing regulation wants to challenge it. 
It creates a subsidiary company. The sub-
sidiary will have a six-year statute of limi-
tations which begins to run from the date 
the challenger is injured by the regulation 
and these challenges must be considered 
in an Article III federal court rather than 
an Administrative Agency. US Supreme 
Court cleared the way for Constitutional 
challenges to Administrative Enforce-
ment Actions.

The ruling in 
Corner Post could 
potentially affect 
FMCSA regulations by 
expanding the window 
for challenging agency 
rules under the APA.
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