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Feature Articles

Effectively Utilizing ADR: Considering the Type, 
the Timing, and Issues with Jurisdiction
By Nathan E. Shelby

Alternative dispute resolution (hereinafter 
ADR) has overtaken trial by jury, the traditional 
model, to resolve lawsuits. ADR can mean mul-
tiple ways of resolving a dispute between two 
parties. To determine the model and the best 

way to defend the case through the ADR process, the dif-
ferent avenues available through ADR must be considered. 
Effective use of ADR will depend upon jurisdiction, timing, 
and the mindset of the parties. The strategy of the parties 
will be the defining difference of whether ADR is a more 
economical option compared to the traditional litigation 
model. ADR, when used efficiently, can be cost-effective; 
however, when not performed efficiently, ADR can prove as 
costly as taking a matter to verdict.

ADR has multiple forms. Common means of ADR include: 
the parties negotiate through counsel; mediation where a 
neutral attempts to facilitate an agreement; and binding 
arbitration. Attorneys representing both the Plaintiff and 
Defendant conduct informal negotiations at many different 
stages of a lawsuit without the involvement of any third 
party. One issue with this unstructured, unsupervised 
model is that the parties, the actual decision makers, may 
not receive all of the pertinent information. Of course, 
counsel will convey all offers or demands in states where 
such disclosure is ethically required. However, Counsel may 
not know if the opposing party is aware of all the potential 
issues with his/her case; specifically, whether counsel has 
conveyed those in addition to the specific offer/demand. 
With mediation, a neutral (mediator) usually travels 
between rooms speaking to both attorney and client 
(decision maker). This model does not allow the attorney 
to control the information provided. Thus, each client will 
learn all of the negative aspects of the evidence as well as 
the potential outcomes from a third party. Through either 
informal negotiation by counsel or mediation, neither side 
is required to conclude the case. In binding arbitration, 
one person, or a panel of arbitrators, will decide either a 
pertinent issue in the case, or the entire matter including 
damages. Of the three models of ADR discussed, only 
binding arbitration removes the power of the parties to 
resolve the litigation and places that authority with the 
arbitrator(s).

Many times, contracts require the submission of any 
dispute between the parties to submit those disputes to 
binding arbitration rather than allowing the dispute to 
be settled by a jury. The agreements are subject to both 
statutory authority and prior case law. Binding arbitration 
agreements are supported by the courts if certain 
requirements are met. Under the Federal Arbitration 
Act, contracts calling for mandatory arbitration to settle 
a dispute must be valid, irrevocable, and enforceable. 9 
U.S.C. §2. The Federal Arbitration Act also emphasizes the 
high importance for courts to enforce arbitration clauses 
that are valid. Styczynski v. MarketSource, Inc., 340 F. Supp. 
3d 534, 540 (E.D. Pa. 2018). The Supreme Court has noted 
that “[a]rbitration is simply a matter of contract between 
parties; it is a way to resolve those disputes—but only 
those disputes—that the parties have agreed to submit 
to arbitration.” First Options of Chi., Inc. v. Kaplan, 514 
U.S. 938, 943, (1995). There is a presumption in favor of 
arbitration agreements when the scope of the agreement 
is in question, but this presumption does not exist when 
the validity of the arbitration clause is called into question. 
Id. at 944–45. To make a determination on the validity of 
an arbitration clause, a court must look to the contract 
law of the state where the agreement is in question. 
Spinetti v. Serv. Corp. Int’l, 324 F.3d 212, 214 (3d Cir. 2003). 
Because state contract law applies, normal state contract 
defenses also apply. Doctor’s Assocs., Inc. v. Casarotto, 517 
U.S. 681, 687 (1996). These defenses may often include 
fraud, duress, or unconscionability when being asserted 
in an attempt to invalidate an arbitration clause within an 
agreement. Id.

The United States Supreme Court has previously held 
that simply because an arbitral panel may be more favor-
able to one side, this does not mean the arbitration clause 
of an agreement is invalid and unconscionable. Gilmer 
v. Interstate/Johnson Lane Corp., 500 U.S. 20, 30 (1991). 
Therefore, unless there are facts that would support uncon-
scionability as grounds for the invalidation of a mandatory 
arbitration clause within an agreement, the agreement is 
valid and should be enforced. Circuit City Stores, Inc. v. 
Adams, 532 U.S. 105, 121 (2001). Employment contracts 
may contain mandatory arbitration clauses. Id. In the recent 
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Supreme Court opinion of Epic Sys. Corp v. Lewis, the Court 
established that arbitration agreements are valid even if 
they identify the specific arbitrator required to be used 
throughout the arbitration and preclude collective action. 
Epic Sys. Corp. v. Lewis, 138 S.Ct. 1612, (2018). Although 
the courts have defended arbitration clauses in a variety 
of situations, agreements containing certain language 
can invalidate the clauses. One example of an invalidating 
restriction on discovery through an arbitration clause 
would be to only allow one deposition of right during the 
discovery process. Id. As a general rule, limitations on the 
level of discovery through an arbitration clause should not 
be so restrictive that it withholds a “fair opportunity” for a 
party to present a claim. Gilmer v. Interstate/Johnson Lane 
Corp., 500 U.S. 20, 31 (1991).

While binding arbitration is both favored by many 
companies and validated by the Supreme Court, whether 
arbitration is more cost effective that the traditional jury 
trial model will depend upon the conduct and strategy 
of respective parties. The mindset of the parties prior to 
arbitration and the scope of the arbitration agreement 
dictate how costly it may be. Win at all costs arbitration 
strategy will likely prove as expensive as allowing a jury to 
determine the resolution of the matter. Many successful 
attorneys and business leaders love to win. To some, a win 
only counts if there is a clearly defined loser. If the object 
is to leave the battlefield with the enemy vanquished, 
arbitration will be as costly, depending on the timing, as 
traditional litigation. The main determination in whether 
ADR will work both effectively and efficiently is dictated 
by the definition of winning. Winning should be not who 
is determined to be the prevailing party. Instead, winning 
should be determined by who limited the potential risk 
with the least amount expended. Most successful CEOs, 
CFOs and leaders never want another person to “get the 
better of them.” Unfortunately, this trait that makes leaders 
effective is the same pitfall one may find in ADR. The use 
of resources should be the only scoreboard. To effectively 
use ADR, companies must consistently judge the bottom 
line excluding any pride or need for the satisfaction of 
“winning.” To use ADR in an efficient manner, determine 
the goal from the outset. The goal for any company can 
be answered by the following question: What actions are 
required to resolve this matter with the least resources 
(usually money) expended? The answer to the question dif-
fers by case. Some cases need to be tried to a jury verdict. 
Some cases can be resolved early. Some cases can only be 

resolved on the eve of trial. An effective leader knows how 
to make the determination early.

Mediation is another option for early resolution. 
Considering early mediation for resolving conflicts 
between parties has advantages and disadvantages. When 
conducting mediation early, a party may have information 
that can prove hurtful to the other side and their position. 
Depending upon jurisdiction, this information may have to 
be disclosed early in the process with or without mediation. 
For example, if the preferred option in litigation is an early 
mediation in hopes of resolution, this determination should 
be considered when determining whether to remove a 
matter from state to federal court upon filing. Many state 
courts do not require initial disclosures, while the federal 
rules do require them. Instead, the state courts rely on 
written discovery to compel exchange of document and 
disclosure of potentially hurtful material. When the parties 
are seeking to avoid incurred costs and conduct mediation 
early, they consider whether to divulge all the negative 
information they have concerning the opposing party. With 
the rise of social media, impeaching evidence has proven 
much easier to obtain. When to share this impeaching 
information can be a tough consideration. In some jurisdic-
tions, evidence to be used solely for impeachment does not 
have to be disclosed to opposing counsel. Further, many 
attorneys prefer to depose an opposing party to lock in the 
lie, prior to disclosing the impeaching evidence. In that sit-
uation, the damage is done. If early mediation may resolve 
the claim and conserve resources, one potential plan would 
be to retain the impeaching information and only disclose if 
it will seal a settlement.

While ADR has become the preferred model for 
resolving disputes compared to the traditional jury trial, the 
true benefits of ADR, conserving resources, is only realized 
when ADR is used efficiently. When a dispute arises, 
counsel and client must focus on a tolerable resolution 
instead of scorched earth to make ADR economically 
viable. In doing so, counsel and client must determine the 
most cost effective form of ADR in light of the jurisdiction 
as well as when and where to disclose information to the 
opposing parties.

Nathan Shelby is a member of Rainey, Kizer, Reviere & 
Bell, P.L.C., in the firm’s Nashville, Tennessee office. His 
practice focuses on general insurance defense and business 
litigation. He is a member of the firm’s Tort and Insurance 
Practice Group and the Commercial Litigation Group.
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Making the Most of Early, Court-Ordered Mediation
By Peter D. Cantone

Court-ordered mediation is a mainstay of 
modern civil litigation. State and federal stat-
utes authorize courts across the country to 
order parties to submit to mediation as part of 
the litigation process, and courts increasingly 

rely upon these referrals as a way to reduce their caseloads 
and cut down on unnecessary litigation.

An increasing trend among courts has been to turn to 
these ADR referrals at earlier and earlier stages in litigation. 
This year, the New York Unified Court System announced a 
new statewide initiative whereby all civil cases in New York 
will be immediately referred to so-called “presumptive” 
mediation. In the new program, civil cases will be auto-
matically referred to mediation at the time of filing before 
litigants will be allowed to proceed to court. This program 
follows in the footsteps of similar programs in the State 
of New Jersey, and in a number of federal district courts 
throughout the country.

While the benefits of these early mediation programs 
have been lauded by their court systems, the reality is that 
many cases do not settle at these front-end mediation 
sessions. Oftentimes one or both parties are uneager, or 
unwilling, to engage in meaningful settlement discussions 
before the facts and issues have been fully developed—
particularly when their participation in the process is not 
volitional. Parties are therefore wise to be wary about 
going all-in on negotiating a dispute that they do not yet 
fully understand and making early offers that could be 
perceived as the floor for future settlement discussions. 
On the other hand, a blanket “it’s too early” approach can 
squander valuable opportunities to appeal to an adversary, 
narrow the issues, develop a theme for the litigation mov-
ing forward, or set the groundwork for a future resolution. 
A number of approaches can help turn these dreaded 
early ADR referrals into an important part of an overall 
litigation strategy.

Know Your Adversary

There is nothing more frustrating than scrambling to obtain 
settlement authority—and raising a client’s expectations for 
an early resolution—only to arrive at a mediation and learn 
that the other side has no genuine interest in resolving the 
case. At the same time, factors such as an opposing party’s 
financial hardship, or opposing counsel’s cost-benefit 
analysis, might not be readily apparent and could make 

an adversary more eager than expected to reach a quick 
resolution. Understanding the other side’s motivations and 
expectations at the outset can enable you to set your own 
client’s expectations, decide who will appear for the medi-
ation, and otherwise devise a mediation strategy. In that 
regard, a pre-mediation phone call to opposing counsel 
can set the tone for the mediation and reveal the opposing 
party’s eagerness to negotiate in earnest. Researching 
the reputations of opposing counsel and opposing parties 
can also help to avoid undue surprises on the date of the 
mediation. And, internet presence searches, background 
searches, and surveillance can provide quick and up-to-
date information about claimants without waiting for 
formal discovery.

Prepare Your Client

It can be similarly frustrating to arrive at a mediation only 
to discover that your own client does not have the pieces 
in place to participate meaningfully in the mediation. Not 
all clients, and not all cases, are equal in this regard. While 
sometimes an attorney’s recommendation is enough to for-
mulate and authorize a settlement position, in other cases 
there are layers of decisionmakers needed to sign off on 
any approach. When the ADR referral occurs at the outset 
of the case, it is even more critical to get the decisionmak-
ers the information they need as early as possible. That 
might mean securing and reviewing key records, taking an 
immediate deposition of a key witness, or completing your 
client’s specific pre-mediation reporting form. Understand-
ing what information your client needs, and getting that 
information to the client as soon as possible, can make or 
break an early mediation.

Know Your Case

It goes without saying that preparation is key to a success-
ful mediation, but having a good command of the evidence 
and the issues is particularly important when the mediation 
is taking place prior to discovery. It is all too easy for one or 
both parties to fall back on the excuse that it’s “too early,” 
as soon as settlement discussions reach any semblance of a 
roadblock. If your client already has enough information to 
evaluate the case, and if any missing evidence or as-yet-un-
taken testimony is not going to change that evaluation, be 
ready to prove why that is so. Demonstrating to the oppos-
ing party that the case has already been fully and fairly 
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evaluated, and that the time and expense of continuing the 
litigation is likely to be futile, can set an important tone for 
the litigation moving forward.

Be Honest

While litigants are right to be cautious about what 
information they disclose to the mediator and when they 
disclose it, honesty with the mediator can go a long way 
when it comes to early mediation. While court rules require 
litigants to participate in court-ordered mediation in good 
faith, there are times when an attorney simply cannot put 
the pieces in place in time to obtain ample settlement 
authority or authorization. Being forthcoming with the 
mediator about key evidence that might be needed, or 
about key issues that stand in the way, can go a long way 
in appealing to the mediator. The mediator might be able 
to adjourn the mediation, or to facilitate an abbreviated 
discovery schedule, so that the parties can hash out certain 
critical issues and return to mediation at a later date.

Don’t Take an All-or-Nothing Approach

Finally, it is important to know when it is time to move on. 
In the trenches of mediation, it can be easy to feel that 
your success is measured only by whether or not a settle-
ment is reached. Sometimes, the best approach is to take 
a step back and understand that mediation often does not 
result in a global resolution of the case. Even if it becomes 

evident early on that the case is not going to settle, the 
mediation can still be an important opportunity to move 
the case forward. Perhaps there are certain issues or claims 
that can be resolved even if an overall settlement is out of 
reach. If the parties are required to attend in person, the 
mediation can be a valuable initial opportunity to assess 
and evaluate the credibility and likeability of the various 
players. Perhaps the parties can set parameters for future 
settlement discussions, or can consider other dispute 
resolution mechanisms, such as binding arbitration. Or, 
the mediator can become an independent sounding board 
moving forward for future settlement proposals or issues 
that might arise in the case.

In sum, early court-ordered ADR intervention is here to 
stay. Even in cases where early settlement is realistically 
out of reach, it is never “too early” to start advancing a 
client’s interests and set the tone for future litigation. Since 
the court is making you mediate in any event, you might as 
well make the most of it.

Peter D. Cantone is an attorney at Bennett Schechter Arcuri 
& Will LLP, in Buffalo, New York. His practice is focused on 
the defense of personal injury and wrongful death claims, 
particularly for the trucking and retail industries. Peter is 
the Young Lawyer Liaison to the DRI Steering Committee 
for Alternative Dispute Resolution. Peter can be reached at 
pcantone@bsawlaw.com.

California’s Remediation of Mediation and Related Topics
By Jon A. Hammerbeck

Mediation Remediation

January 1, 2019, there is a new California 
Statute that went into effect that will have an 
impact on how mediations are conducted by 
counsel. New “California Evidence Code section 

1129,” and a new paragraph “section 1122(a)(3)” require 
an attorney to obtain the client’s signature on a separate 
printed disclosure form acknowledging that the client 
understands the concept and implementation of mediation 
confidentiality. This will need to be done in advance of medi-
ation, and when insurance defense matters are involved, will 
need to include both insurance carrier representative and 
actual insured client signature on such a form. These new 

changes to the California mediation confidentiality process 
are directed toward counsel and not the mediator

Since voluntary settlement of litigation and disputes has 
been established as public policy in the State of California, 
this philosophy has been cited in numerous California cases 
and was initially set forth in “Evidence Code sections 1152, 
1152.5 and 1154” to encourage open discussions during the 
settlement and mediation process. The confidentiality that 
protects such interactions results in evidentiary exclusions 
during trial and other non-criminal legal proceedings as 
they arise from the confidentiality protected interactions 
during mediation.

mailto:pcantone@bsawlaw.com?subject=
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Later, through 1998, a new statutory set up embodied 
in “Evidence Code sections 1115-1128” was adopted over 
time which established, among other things, mediation 
confidentiality, see e.g. section 1119–1120, which resulted in 
general evidentiary exclusion.

The California Supreme Court in a series of opinions 
upheld this statutory expression of public policy to exclude 
evidence of mediation communication in subsequent 
hearings or trials. See Foxgate Homeowners Association v 
Bramalea California Inc. (2001) 26 Cal 4th 1, 13–14. This line 
of cases culminated in Cassell v Superior Court (2011) 51 
Cal 4th 113, 138, where in the context of a legal malpractice 
case, the Court held that evidence of communications made 
during mediation were confidential and thus neither discov-
erable nor admissible as long as they were “for the purpose 
of proving of, in the course of or pursuant to, a mediation….” 
Id. at 138.

As Ron Kelly has addressed, the California Law Revision 
Commission was directed by the California Legislature to 
examine the relationship between mediation confidentiality 
and attorney accountability. The Commission ultimately ad-
vised a proposed statutory revision that would have muted 
the confidentiality provisions. Mediation statements could 
have been subject to subpoena and used in cases to provide 
evidence in attorney malfeasance and billing question 
disputes from mediation. This would have included written 
work product such as briefs, e mail and offers. See generally 
Ron Kelly, New California Law Requires Informed Consent to 
Mediation, Mediate.com.

As discussed in more detail in Kelly’s discussion in New 
California Law Requires Informed Consent to Mediation, 
there was overwhelming opposition from both sides of the 
organized bar on the grounds that such changes would chill 
the candor needed in the mediation process. The concerted 
opposition resulted in no bill actually being introduced into 

the Legislative process. Instead, an ancillary provisional set 
up was introduced and passed by the Legislature which 
is now embodies in the new Evidence Code sections. See 
Kelly supra.

The new Law requires complete recitation of the text 
below is the signed statement, which is also found in the 
statutory provisions themselves:

“To promote communication in mediation, California law 
generally makes mediation a confidential process. Califor-
nia’s mediation confidentiality laws are laid out in Sections 
703.5 and 1115 to 1129, inclusive, of the Evidence Code. 
Those laws establish the confidentiality of mediation and 
limit the disclosure, admissibility, and a court’s consideration 
of communications, writings, and conduct in connection with 
a mediation. In general, those laws mean the following:

•	 All communications, negotiations, or settlement offers in 
the course of a mediation must remain confidential.

•	 Statements made and writings prepared in connection 
with a mediation are not admissible or subject to discov-
ery or compelled disclosure in noncriminal proceedings.

•	 A mediator’s report, opinion, recommendation, or 
finding about what occurred in a mediation may not 
be submitted to or considered by a court or another 
adjudicative body.

•	 A mediator cannot testify in any subsequent civil pro-
ceeding about any communication or conduct occurring 
at, or in connection with, a mediation.

This means that all communications between you and 
your attorney made in preparation for a mediation, or during 
a mediation, are confidential and cannot be disclosed or 
used (except in extremely limited circumstances), even if you 
later decide to sue your attorney for malpractice because of 
something that happens during the mediation.

I, ___________________ [Name of Client], understand that, unless all participants agree otherwise, no oral or written com-
munication made during a mediation, or in preparation for a mediation including communications between me and my attorney, 
can be used as evidence in any subsequent noncriminal legal action including an action against my attorney for malpractice or an 
ethical violation.

NOTE: This disclosure and signed acknowledgment does not limit your attorney’s potential liability to you for professional 
malpractice, or prevent you from (1) reporting any professional misconduct by your attorney to the State Bar of California or (2) 
cooperating with any disciplinary investigation or criminal prosecution of your attorney.

Dated:____________________ By:___________________________________

[Name of Client]

Dated:____________________ By:______________________”

[Name of Attorney]
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An open question is whether this process would apply 
to Court Mandated Settlement Conferences. Overall, this 
new framework, other than requiring an additional step 
in counsel’s steps to prepare for and conduct mediation, 
should help for improved communications between clients 
and attorneys.

Also, of interest in the context of attorney malpractice 
claims in the settlement/mediation context is Property Cal-
ifornia SCJLW One Corp v Leamy (2018) Cal App 5th 1155. 
There, a client’s settlement with its attorney for a waiver of 
a malpractice claim in return for the attorney accepting less 
in fees was held by the Court to not be subject to being set 
aside for the attorney’s lack of advising the full scope of the 
claimed malpractice. The Court noted that since the client 
was advised by new counsel regarding the settlement, and 
executed a California Civil Code section 1542 release of 
all claims, this was sufficient to insulate the settling prior 
attorney from malpractice claims, despite ethical disclosure 
rules failures.

Arbitration Altercations

In the context of arbitration enforceability, the Fourth Dis-
trict California Court of Appeals held that a non-signatory 
finance company defendant to a Plaintiff’s purchase of a 
motorcycle could not compel arbitration when facing a 
class action. Fuentes v TMCSF Inc (2018) 26 Cal App 5th 
541. A party who is a non-signatory to an agreement with 
an arbitration clause cannot compel arbitration when there 
is not sufficient identity of parties. The Court noted that the 
Defendant finance company was not a party to the arbitra-
tion clause, was not acting in the capacity of an agent of a 
party to the clause and was not a third party beneficiary to 
the clause.

Regarding the actions of an arbitrator in conducting 
arbitrations, there have been several recent decisions of 
import. Douglass v Serenivision (2018) 20 Cal App 5th 376 

involved a case where there was a lack of objection by a 
defendant to an arbitrator’s jurisdiction. Defendant agreed 
that it would voluntarily appear in the arbitration. Later the 
same party objected to the arbitration after a ruling on a 
bond requirement. The defendant sought court invalidation 
of the arbitration, but the Court held that the defendant 
was dilatory in raising the issue, and that the consent to 
arbitration was proper. Consent can establish an implied 
contract that the arbitrator can determine the scope of 
jurisdiction. In another matter involving a late disclosure by 
an arbitrator of a relationship with new defense counsel, 
the Court held the Plaintiff was dilatory in only raising 
the conflict issue after arbitration was completed, despite 
the late disclosure by the arbitrator being done earlier in 
time. Cox v Bonni (2018) 241 Cal Rptr 3d 359. The Court 
noted that the Plaintiff had not objected at the time of the 
later disclosure.

Jon A. Hammerbeck has been a member of Ford Walker 
Haggerty and Behar since October of 2000, and has been 
a partner since 2006. He is a member of the State Bar of 
California, along with having Federal Bar memberships 
with the United States Supreme Court, Ninth Circuit Court 
of Appeals, and the Eastern, Central and Southern District 
Courts of California. He is a certified mediator. He is a mem-
ber of the mediation panel for San Diego Superior Court. 
His practice includes construction, tort, real property and 
mediation matters. He is an active member of the DRI Con-
struction Law Committee. He has published multiple articles 
in DRI publications, including articles on expert witness 
practice, trends in construction law, green building litigation 
and elder abuse arbitration issues. He has been a presenter 
at conferences and seminars on a variety of topics held by 
DRI, Associated Defense Counsel of Southern California, 
Beverly Hills Bar Association, Associated Claims Conference, 
and Public Agency Risk Management Association.
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