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Chapter 10

Persons Before Whom 
Depositions May Be Taken
Federal Rule of Civil Procedure 28

By Isabel D. Barroso

T he Federal Rules of Civil Procedure provide ample means for obtaining 
discovery from parties subject to a federal district court’s jurisdiction. 

Notwithstanding, the scope of the Federal Rules governing discovery is 
not altered by the fact one of the parties is a foreign national or because the 
information sought to be discovered is located outside the United States.1

Federal Rule 28 prescribes how depositions may be conducted within 
the United States and abroad. Rule 28(a) delineates the manner in which 
depositions must be conducted in the United States and its territories. These 
requirements are mandatory, e.g., depositions must be taken before an offi-
cer; officer must administer an oath.

For the most part, the Federal Rules are the “‘normal methods’ for 
federal litigation involving foreign national parties” while the “‘optional’ or 

 1 Youngblood, Patricia J., Welsh, John J., “Obtaining Evidence Abroad: A Model 
for Defining and Resolving the Choice of Law Between the Federal Rules of 
Civil Procedure and The Hague Evidence Convention.” 10 U. Pa. J. Int’l Bus. L. 
1, 17–18 (Winter 1988).
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‘supplemental’ [Hague] Convention procedures” may be appropriate in cer-
tain circumstances.2

When a lawsuit requires discovery of information located in a foreign 
nation, a particular foreign legal system or interests may be implicated. 
One primary consideration is whether the Federal Rules of Civil Procedure 
or the Hague Convention on the Taking of Evidence in Criminal or Civil 
Matters (“Hague Convention”) or some other foreign agreement applies. 
Rule 28(b) prescribes the manner in which depositions may be conducted 
in foreign jurisdictions. Generally, in the absence of using Hague Conven-
tion procedures, a deposition may be taken abroad by stipulation, notice or 
commission.3

A district court must consider various factors to determine whether the 
Federal Rules or Hague Convention will apply. These may ultimately affect 
the manner in which the deposition is conducted. Some factors include: 
principles of international comity; the relative interests of the parties; and 
the ease and efficiency of alternative formats of discovery.”4

When seeking discovery abroad, parties should consider limiting for-
eign discovery requests to information that is relevant, material and neces-
sary to the action.5 Litigants anticipating having to conduct discovery abroad 
must recognize that additional time and effort may be required to obtain 
it.6 Parties may also need to consider ways to minimize costs and delay or 
develop alternate “methods of proof” should the evidence be unobtainable.7

 2 Tile Unlimited, Inc. v. Blancke Corp., 2013 WL 1668194, *2 (N.D. Ill. 2013).
 3 Smalley, Laura, “How to Conduct International Discovery.” 71 Am. Jur. Trials 

1, §3 (originally published in 1999).
 4 Id. 
 5 Extraterritorial Discovery, Manual for Complex Litigation (4th ed.) §11.494, *1.
 6 Id. 
 7 Id. 
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The United States, France and 15 other nations entered into the Hague 
Convention on March 18, 1970.8 The Convention is a multilateral treaty that 
provides a standardized means of taking evidence and obtaining documents 
for use in civil and commercial trials abroad.9 The Hague Convention “pre-
scribes certain procedures by which a judicial authority in one contracting 
state may request evidence located in another contracting state.”10

District courts often decline to employ the Hague Convention when dis-
covery is sought from a party.11 However, when a foreign state is a signatory 
to the Convention, the court will typically expect the Hague Convention to 
be used with regards to discovery from a third party witness.12

“The primary issue that arises in discovery against foreign parties is 
whether counsel for the plaintiff is required to use the more cumbersome 
procedures prescribed in the Hague Convention, or whether discovery may 
be conducted under the more familiar Federal Rules of Civil Procedure.”13 
The United States Supreme Court addressed this issue in its seminal deci-
sion, Societe Nationale Industrielle Aerospatiale v. U.S. Dist. Ct. Iowa.14

In Aerospatiale, the Supreme Court took the view the Hague Convention 
provisions may be used and “are available” in order to facilitate the gather-
ing of evidence under the Hague Convention.15 The Court held procedures 
under the Hague Convention were not compulsory, and determined the 

 8 Ethypharm S.A. France v. Abbott Laboratories, 748 F. Supp. 2d 354, 358 
(D. Del. 2010).

 9 Tallerico, Thomas J., Herrick, Jan. L., “Discovery of Witnesses and Documents 
Located Abroad.” 69 Mich. B.J. 664 (July 1990), fn.4.

 10 Ethypharm S.A. France v. Abbott Laboratories, 748 F. Supp. 2d at 358.
 11 71 Am. Jur. Trials 1, §7.
 12 3 Litigation of International Disputes in U.S. Courts §17.3 (March 2015).
 13 Societe Nationale Industrielle Aerospatiale v. U.S. Dist. Iowa, 482 U.S. 522, 522 

(1987).
 14 Societe Nationale Industrielle Aerospatiale v. U.S. Dist. Iowa, 482 U.S. at 522. 
 15 Id. 
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rules were simply another “option” for a district court to consider in order to 
conduct discovery abroad.16

In that case, the Court concluded principles of international comity 
required a “particularized analysis” with respect to the interests of the for-
eign nation.17 Yet, the Court refused to issue a “blanket rule” that required 
use of the Hague Convention procedures in every case.18 Instead, the Court 
held the federal trial court, based on its knowledge of the case, and the 
interests of the parties and governments whose statutes and policies may be 
invoked, had to ascertain whether it would be more appropriate to take dis-
covery abroad under the Hague Convention or under Federal Rules.19

As such, district courts have the discretion to determine whether the 
procedures under the Hague Convention or the Federal Rules are the most 
appropriate in discovering information or documents located in the terri-
tory of a signatory to the Convention. A general rule has evolved, however, 
that where a district court has personal jurisdiction, discovery will proceed 
under the Federal Rules.20

Rule 28(b) identifies four alternative procedures for taking depositions in 
foreign countries.21 Under 28(b)(1), when the country where discovery is lo-
cated is a signatory to “any applicable treaty or convention”, such as the Hague 
Convention, then depositions may be taken in accordance with the conven-
tion.22 However, when the country is not a signatory to the Hague Convention, 
for instance, counsel may use the procedures set forth in Rule 28(b)(2)–(4).23

 16 Id. 
 17 Id. at 523.
 18 Id. at 544.
 19 Id. 
 20 71 Am. Jur. Trials 1, §7.
 21 71 Am. Jur. Trials 1, §21, citing to Rule 28(b); see also Restatement (Third) of 

the Foreign Relations Law of the United States §474(2) (1987).
 22 Extraterritorial Discovery, Manual for Complex Litigation (4th ed.) §11.494, *2.
 23 Id. at *2.
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In those countries not party to the Hague Convention, such as Canada, 
letters of request are routinely executed from U.S. courts. When the depo-
nent is willing to give evidence, the parties may use the “notice” or “com-
mission methods of Rule 28(b)(3) and (4), respectively.24

Rule 28(a)
Federal Rule of Civil Procedure 28(a) provides that, within the United States 
or a territory subject to United States jurisdiction, a deposition must be 
taken before: (a) an officer authorized to administer oaths either by federal 
law or the law in the place of examination or (b) a person appointed by the 
court where the action is pending to administer oaths and take testimony.25 
Rule 28(a)(2) defines an “officer” as a person appointed by the court under 
this rule or designated by the parties under Rule 29(a).26

Rule 29(a) provides an “alternative” means to conduct a foreign depo-
sition.27 However, deposition by stipulation may not be permitted by the 
district court, particularly if it is likely the deponent may not appear or if the 
procedure violates the law of the foreign country.28 However, once the depo-
sition has taken place, “objections that it violated foreign law will likely be 
ignored.”29 It has been “suggested” Rule 29 “should be the first option” when 
seeking to conduct a deposition abroad.30

Notwithstanding, the requirement of Rule 28(a) allowing for the tak-
ing of depositions by a person appointed by the court in which the action is 

 24 Id. at *3.
 25 Miller v. Rufion, 2010 WL 1883462, *1 (E.D. Ca. 2010).
 26 Fed. R. Civ. P. 28(a), see also 3 Litigation of International Disputes in U.S. 

Courts §17.3.
 27 Nanda, Ved. P., Pansius, David K., “Litigation of International Disputes in U.S. 

Courts.” §17:3. Federal Rule 28(b)—Foreign Depositions (March 2015).
 28 Id. 
 29 Id. 
 30 Id. 
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pending serves two purposes: (1) providing for the situation when depositions 
taken in an isolated place where there is no one readily available with the 
power to administer oaths and take testimony; and (2) affording a more con-
venient method of securing depositions in the case where state lines intervene 
between the location of various witnesses otherwise rather closely grouped.”31

In Akins v. Mason, the Court held the deposition of a doctor, while 
procedurally flawed, should not be stricken for failure to meet procedural 
requirements of Rule 28(a)(1). The court concluded the “flaws” were not so 
“substantial or prejudicial” to warrant striking the deposition.32 In that case, 
despite the parties’ agreement to conduct a telephonic deposition, Defendant 
Mason argued the presence of the court reporter in a different city than the 
deponent violated the requirement of Rule 28(a) that the deposition must be 
taken before an authorized officer; and that, as a result, the deposition was 
invalid.33

However, the court found it was relevant defense counsel was on site 
with the testifying witness; able to directly observe the witness; and ensure 
the witness was not receiving coaching, or determined whether the depo-
sition was proceeding in an improper manner.34 Essentially, the court 
determined that the presence of defense counsel on location “alleviated 
any concerns as to reliability of the witness’s testimony.”35 Even though the 
witness was administered the oath via telephone rather than in person, the 
Akins Court found no evidence the telephonically administered oath was 
disregarded by the witness nor was there any evidence the defendants were 
prejudiced by the remote presence of court reporter.36 While the court did 

 31 Kimpflen, John., et al. “IV. Depositions: Who May Take Depositions.” 10A Fed. 
Proc. L. Ed. §26.403 (June 2015), fn. 7, citing to Aquino v. Automotive Service 
Indus. Ass’n, 93 F. Supp. 2d 922 (N.D. Ill. 2000).

 32 2008 WL 4646142, *3 (E.D. Tenn. 2008).
 33 Id. at 2.
 34 Id. 
 35 Id. 
 36 Id. 
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not excuse the plaintiff’s failure to comply with the requirements of Rule 
28(a), it did not believe striking the deposition was warranted under the 
circumstances.37

The requirements of Rule 28(a) are mandatory and the court may excuse 
failure to comply with Rule 28(a) in only very limited circumstances. Rule 
28(b), on the other hand, provides a framework within which parties partic-
ipating in foreign discovery can conduct discovery abroad.

Rule 28(b)
Federal Rule of Civil Procedure 28(b) provides that a deposition may be 
taken in a foreign country: (A) under an applicable treaty or convention; 
(B) under a letter of request, whether or not captioned a “letter rogatory”; 
(C) on notice, before a person authorized to administer oaths by federal law 
or by the law in the place of examination; or (D) before a person commis-
sioned by the court to administer any necessary oath and take testimony.38 
Rule 28(b)(2) states a letter of request, a commission or both may be issued: 
(A) on appropriate terms after an application and notice of it; (B) without a 
showing that taking the deposition in another manner is impracticable or 
inconvenient.39 Rule 28(b)(3) provides that a letter of request or any other 
device is used according to a treaty or convention may be captioned in the 
form prescribed by that treaty or convention.40 Lastly, Rule 28(b)(4) provides 
that evidence obtained pursuant to a letter of request need not be excluded 
merely because it is not a verbatim transcript because the testimony was not 
taken under oath or because any similar departure from the requirements 
for depositions taken within the United States.41

 37 Id. 
 38 Fed. R. Civ. P. 28(b)(1).
 39 Fed. R. Civ. P. 28(b)(2).
 40 Fed. R. Civ. P. 28(b)(3).
 41 Fed. R. Civ. P. 28(b)(4); see also §11.494, fn. 226.
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Rule 28(b)(1)(A): Applicable Treaty or Convention
Rule 28(b)(1)(A) provides that a deposition may be taken under an applicable 
treaty or convention. The Hague Convention sets forth procedures for gath-
ering evidence for use in a civil case when the evidence is located in a foreign 
country.42 A party seeking to use the Hague Convention bears the burden of 
persuading the district court of the propriety of using that method over the 
Federal Rules of Civil Procedure.43 That burden is not great, however, since 
“Convention procedures are available whenever they will facilitate the gath-
ering of evidence by the means authorized in the Convention.”44 However, 
federal trial courts must be vigilant so as not to subject foreign litigants to 
“unnecessary or unduly burdensome discovery.”45 See also Metso Minerals 
Inc. v. PowerScreen International Distribution Limited (citations omitted) 
(court found the Hague Convention provided “minimum standards” while 
still preserving “procedures of the countries who agree to cooperate interna-
tionally” for obtaining discovery).46

In Tile Unlimited, Inc. v. Blanke Corp., the Court denied the Plaintiff’s 
motion to compel deposition because it violated Rule 28(b)(1).47 In this 
case, Plaintiff sought to compel the deposition of the corporate represen-
tative in Germany yet proposed the court reporter attend the deposition 
from Chicago.48 However, the plaintiff did not suggest that any “officer” be 

 42 In re Asbestos Products Liability Litigation (No. VI), 2012 WL 3553406, *1 
(E.D. Pa. 2012).

 43 Astrazeneca v. Ranbaxy Pharmaceuticals, Inc., 2008 WL 314627, *2 
(D. N.J. 2008).

 44 Metso Minerals, Inc. v. Powerscreen Int’l Dist. Ltd., 2007 WL 1875560, *2 
(E.D. N.Y. 2007).

 45 Societe Nationale Industrielle Aerospatiale v. U.S. Dist. Ct. Iowa, 482 U.S. 
at 546.

 46 Metso Minerals, Inc. v. Powerscreen Int’l Dist. Ltd., 2007 WL 1875560 at *2.
 47 Title Unlimited, Inc. v. Blancke Corp., 2013 WL 1668194, *3 (N.D. Ill. 2013).
 48 Id. 
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present in Germany with the deponent to administer the oath or record the 
deposition.49

Rule 28(b)(1) requires that a deposition take place “before a person” 
which mandates that the deponent and the person administering the oath be 
in the same place.”50 Under the circumstances, the plaintiff had not demon-
strated there was any justification to dispense with the requirement of an 
appropriate officer present personally to administer the oath to the deponent 
in Germany, so the court denied the motion to compel.51

In Loucas G. Matsas Salvage & Towage Maritime Co. v. M/T Cold Spring 
I, the Court examined the meaning of the word “taken” in Rule 28(b)(1).52 
Rule 28(b) provides a deposition must be “taken before a person authorized 
to administer oaths in the place where the examination is held.”53 The court 
reasoned the meaning of “taken” in Rule 28(b) was logically the same as 
Rule 30(b)(7).54 “Rule 28(b) specifically requires that the witness testify 
‘before’ an official, i.e., at the same place as the official, and that the official 
be authorized to administer oaths where the examination is held.”55 In this 
case, the witness was a Polish national whose deposition was “taken” in 
Poland, but he was not testifying “before” any official in Poland nor was 
court reporter authorized to administer the oath in Poland.56 Since the 
requirements of Rule 28(b) were not met, the court granted the intervenor’s 
motion to strike the deposition.57

 49 Id. 
 50 Id. 
 51 Id. 
 52 Loucas G. Matsas Salvage & Towage Maritime Co. v. M/T Cold Spring I, 1997 

WL 102491, *1 (E.D. La. 1997).
 53 Id. at *2.
 54 Id. 
 55 Id. 
 56 Id. at 3.
 57 Id. 
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Rule 28(b)(1)(B): Deposition by Letter 
Rogatory a/k/a Letter of Request
A letter rogatory is a formal request from a court in which an action is 
pending to a foreign court to perform “some judicial act” such as taking 
evidence, serving a summons, subpoena, or other legal notice, or execution 
of a civil judgment.58 In 1993, the term “letter of request” was substituted in 
the rule for the term “letter rogatory” because that is the term employed by 
the Hague Convention.59 In the United States, letters rogatory are commonly 
used for the purpose of obtaining testimony.60

A letter rogatory is customarily accompanied by the domestic court’s 
own written interrogatories, which the foreign court is asked to put to the 
witnesses.61 However, the procedure followed in examining witnesses and 
documents is that of the foreign court.62 Because of this fact and because the 
interposition of the federal court is required, United States lawyers consider 
the letter rogatory “the less desirable of the two methods,” and they com-
monly turn first to depositions.63

There is nothing in law requiring or suggesting American courts must 
examine information requested by a letter rogatory to determine whether 
the requested information comports with the discovery rules of the request-
ing nation.64 However, an American court may later ascertain whether 

 58 23 Am. Jur. 2d Depositions and Discovery §15.
 59 3 Litigation of International Disputes in U.S. Courts §17.3.
 60 23 Am. Jur. 2d Depositions and Discovery §15.
 61 3 Litigation of International Disputes in U.S. Courts §17.3.
 62 Id. 
 63 62 Yale L.J. at 519.
 64 23 Am. Jur. 2d Depositions and Discovery §15, citing to In re Letter Rogatory 

From First Court of First Instance in Civil Matters, Caracas, Venezuela, 42 
F.3d 308 (5th Cir. 1995).
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departures from American concepts of fundamental due process and fair-
ness are involved.65

Whether letters rogatory should be issued is generally a question resting 
within the discretion of the district court.66 Generally, a court will presume 
the letter rogatory is proper.67

Letters rogatory also have the advantage that use of the foreign courts 
can compel the witness to appear.68 If the foreign country will compel a 
witness to attend or testify in aid of a letter rogatory, but not in aid of a com-
mission, a letter rogatory may be preferred because it is less expensive to 
execute, even if there is plainly no need for compulsive process.69

In order to oppose issuance of an application for letter rogatory, there 
must be a sound basis.70 Some courts have gone so far as to hold that the 
party opposing issuance of a letter rogatory must establish good cause for 
the denial.71 Whether such a showing has been made and whether and in 
what form a letter rogatory should issue is factual determination turning 
upon circumstances of the particular case.72 See also Brandon v. Koninklijke 
Luchtvaart Maatschappij N.V. Royal Dutch Airlines Holland, 13 F.R.D. 334 

 65 Id., citing to In re Request for Judicial Assistance from Seoul Dist. Criminal 
Court, Seoul, Korea, 555 F. 2d 720 (9th Cir. 1977).

 66 23 Am. Jur. 2d Depositions and Discovery §14, see also In re Garrett’s Estate, 
6 A.2d 858 (1939); Leasco Data Processing Equipment Corp. v. Maxwell, 63 
F.R.D. 94 (S.D. N.Y. 1973) (letters rogatory will not issue to secure testimony of 
expert witnesses in foreign countries if adequate expert testimony is available 
in the United States).

 67 23 Am. Jur. 2d Depositions and Discovery §15.
 68 3 Litigation of International Disputes in U.S. Courts §17.3.
 69 10B Fed. Proc. L. Ed. §26:896; citing to Notes of Advisory Committee on 1963 

Amendments to Federal Rules of Civil P. 28.
 70 S.E.C. v. Leslie, 2009 WL 688836, *2 (N.D. Cal. 2009).
 71 Id. at *3.
 72 Id. 
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(S.D. N.Y. 1952) (letters rogatory should not issue if a deposition may be 
heard on notice or by commission).

In Progressive Minerals, LLC v. Rashid, Plaintiff filed a motion for issu-
ance of letters rogatory, which the district court granted.73 A district court 
has the “inherent authority” to issue letters rogatory.74 In that case, the court 
recognized that Rule 28(b)(1)(B) states, in pertinent part, that “letters roga-
tory may be granted without a showing that taking the deposition in another 
manner is impracticable or inconvenient.”75 A key consideration whether to 
issue letters rogatory is the “relevancy and importance of the sought after 
information.”76 Generally, if the relevancy of the sought after testimony 
or deposition is in doubt, then the request for letter rogatory should not 
be granted.77 Another issue is the delay issuing the letters rogatory would 
cause.78 If the delay would ensure the party requesting would receive a 
fair trial, then the delay would be justified.79 However, if the sought after 
evidence is not paramount to receiving a fair trial, the request should be 
denied.80 Here, the court found the plaintiff had followed proper procedure 
for issuance of the letter rogatory, and no objections were filed; therefore, the 
motion was granted.

In Jovanovic v. Northup Grumman Corp., the Court denied the applica-
tion for issuance of a letter rogatory.81 In that case, the plaintiff sought depo-
sitions of five foreign officials in Algeria.82 However, it was unclear whether 

 73 Progressive Minerals, LLC v. Rashid, 2009 WL 1789083, *2 (N.D. W. Va. 2009).
 74 Id. at *2.
 75 Id. 
 76 Id. 
 77 Id., citing to U.S. v. Rosen, 240 F.R.D. 204, 215 (E.D. Va. 2007). 
 78 Id. 
 79 Id. 
 80 Id. 
 81 2008 WL 4950064, *2 (E.D.N.J. 2008).
 82 Jovanovic v. Northrup Grumman Corp. 2008 WL at *2.
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Algeria was a signatory to the Hague Convention, so it was not certain 
Algerian courts would honor the request.83 The Court also found the plaintiff 
had failed to show how the requested information was related to the claim or 
how the information sought from these witnesses was relevant.84 Rule 28(b)
(2)(A) states a deposition may be taken in a foreign country pursuant to a 
letter rogatory “on appropriate terms after an application and notice of it.”85 
However, the court “must supervise pretrial proceedings particularly closely 
to prevent discovery abuses.”86 Here, there were numerous factors obviating 
against issuing the application for letter rogatory, and the court denied the 
motion. See also Brake Parts, Inc. v. Lewis (citations omitted) (deposition 
may be taken pursuant to a letter rogatory on application and notice and on 
terms that are just and appropriate).87

The Court in Evanston Insurance Co. v. OEA, Inc., 2006 WL 1652315 
granted the defendant’s motion for issuance of letters rogatory.88 Rule 28(b)
(2) provides that a deposition may be taken in a foreign country “pursuant 
to a letter of request (whether or not captioned letter rogatory).”89 There is 
no requirement that issuance of a “letter of request a/k/a letter rogatory” 
be premised on whether the taking of the deposition in another manner 
is “impracticable or inconvenient.”90 Here, the Court examined the 1963 
amendment to Rule 28(b) which gave the district court a “sound choice 
between depositions under a letter rogatory and on notice or by commis-
sion.”91 “Under the rule, some courts have gone so far as to hold that the 

 83 Id. 
 84 Id. 
 85 Fed. R. Civ. P. 28(b)(2)(A).
 86 Jovanovic v. Northrup Grumman Corp. 2008 WL at *2.
 87 Brake Parts, Inc. v. Lewis, 2009 WL 1939039, *2 (E.D. Ky. 2009).
 88 Evanston Ins. Co. v. OEA, Inc., 2006 WL 1652315, *3 (E.D. Cal. 2006).
 89 Evanston Ins.Co. v. OEA, Inc., 2006 WL 1652315 at *3.
 90 Id. at *1.
 91 Id. 
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party opposing issuance of a letter rogatory must establish good cause for 
the denial” while others have rejected imposition of a good cause standard 
and required that the district court show “some reason” to support its deci-
sion.92 In this case, the Evanston Court applied the “good cause standard” 
and held the letter rogatory would be issued unless the party opposing issu-
ance could demonstrate good cause as to why it should be denied.93

Rule 28(b)(1)(C): Deposition by Notice
Under Rule 28(b), a deposition may be taken “by notice” whereby one party 
serves written notice on another that, at a certain date and time before a 
U.S. Consular officer or foreign officer, the oral examination of the specified 
witness will be taken.94 No order by the court is necessary.95 The “notice” 
method is the same used for a typical deposition in the United States.96

Deposition by notice may be the preferred method by U.S. courts.97 A 
U.S. consular officer may “take the deposition on notice or commission pro-
vided that the testimony is voluntary and local foreign law does not preclude 
such action.98 Rule 28(b) also permits noticed depositions to occur before 
foreign officials.99 In some instances, foreign officials may be the preferred 
choice to administer the deposition.100

 92 Id. at *2.
 93 Id. 
 94 62 Yale L.J. at 519.
 95 Id. 
 96 §11.494 at *3.
 97 3 Litigation of International Disputes in U.S. Courts §17.3.
 98 Id., fn. 6.
 99 Id., fn. 20.
 100 Id., fn. 21.



The Deposition Manual   Chapter 10: Persons Before Whom…   125

Some countries may not permit deposition by notice.101 Where permit-
ted, the law of the foreign country where deposition is to occur may impact 
on how and before whom the deposition is taken.102

The notice method under Rule 28(b) has some limitations.103 The person 
administering the oath must be in the physical appearance of the deponent 
taking the oath.104 The law of the host country may forbid U.S. officials from 
taking deposition testimony.105 “The effectiveness, and even the availability 
of a particular method depends largely upon the law of the foreign country 
in which the deposition is to be taken.106 Also, the notice method is lim-
ited since, “unlike the commission and the letter rogatory, it does not itself 
embrace compulsory process” and “[a] witness must appear voluntarily” or 
it must be the practice in the foreign country “to afford such process….”107

Rule 28(b)(1)(D): Deposition by Commission
The “commission method” under Rule 28(b)(1)(D) allows the district court 
to commission a person before whom the foreign deposition is to be taken.108 
The deposition will occur “before a person commissioned by the court to 
administer any necessary oath and take testimony.”109 The district court will 
appoint a person, typically a U.S. consular officer to administer the oath and 

 101 3 Litigation of International Disputes in U.S. Courts §17.3.
 102 Id., fn. 24.
 103 3 Litigation of International Disputes in U.S. Courts §17.3.
 104 Id., fn. 22.
 105 Id., fn. 24.
 106 Zassenhaus v. Evening Star Newspaper Co., 404 F.2d 1361, 1362 (D.C. 1968), 

fn. 1.
 107 Zassenhaus v. Evening Star Newspaper Co., 404 F.2d 1361, 1362 (D.C. 1968), 

fn. 1.
 108 3 Litigation of International Disputes in U.S. Courts §17.3, fn. 26.
 109 Id., fn. 28.
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preside over the deposition.110 Under Federal Rule 28(b), a commission to 
take depositions can be issued to a foreign official or to a private person in 
a foreign country.111 However, this method is rarely used; commissions are 
generally issued to U.S. notarizing officers.112

The commission should specify how the deposition is to be taken, and is 
generally accompanied by detailed instructions.113 For instance, deposition 
by written interrogatories may be required, or an oral examination by the 
attorney may be allowed; or some combination or variation of both.114Gen-
erally, deposition by commission is used when deposition by notice is not 
available as several nations do not permit deposition by notice.115

Deposition by commission is distinguished by deposition by notice in 
that counsel must seek the commission from the court, whereas notice gen-
erally issues from counsel.116 A deposition by commission, like deposition 
by notice, requires the cooperation of the witness.117 “There are no enforce-
ment mechanisms against an uncooperative witness absent use of a letter of 
request or use of Hague Convention.”118

 110 Id., see also 22 C.F.R. §92.4(a) (2001).
 111 Depositions Taken Before Foreign Officials or Other Persons in a Foreign 

Country, 22 C.F.R. §92.66.
 112 Id. 
 113 3 Litigation of International Disputes in U.S. Courts §17.3, fn. 27; 22 C.F.R. 

§92.53.
 114 Id., fn. 36, citing to Rule 31(d) (permits court to order deposition be taken 

orally); see also Rule 30(d) (court may order deposition be taken on written 
interrogatories only) and Rule 30(c) (permits use of sealed written questions). 

 115 Id., citing to Baker, “Obtaining Evidence: International Discovery Techniques—
The Taking of Evidence Abroad for Use in American Courts, International Busi-
ness Litigation & Arbitration, Vol.1, Practicing Law Institute, p. 343 (Feb. 2001).

 116 Id., fn. 32.
 117 3 Litigation of International Disputes in U.S. Courts §17.3.
 118 Id., fn. 33.
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In AFL Telecommunications LLC v. Surpluseq.com Incorporated, the 
Court denied a motion for issuance of a commission to take the deposition 
of a witness in Japan.119 “Where the court issues a commission, it must name 
or designate by title the person before whom the deposition will be taken.”120 
This will typically be a consular officer, but any U.S. “notarizing officer” may 
be… designated to execute a commission to take depositions.”121

In this case, the Court found defendants’ request was not sufficiently de-
tailed.122 Here, the defendants included in their attached commission the rele-
vant dates and times for depositions and listed attorneys to be present, but the 
commission did not indicate whether the consul or vice consul would be pres-
ent to administer the oath or otherwise refer to their specific duties pursuant 
to 22 C.F.R. §92.56.123 The defendants also did not specify whether a translator 
will be required.124 Lastly, the defendants did not indicate whether counsel 
or the foreign official will retain a stenographer.125 In light of these consid-
erations, and the fact the deposition was set to take place after the discovery 
deadline, which the Court had previously advised would not be extended, the 
defendants’ application for commission for depositions was denied.126

In Eikenberry v. Celsteel Ltd., the district court granted Plaintiff’s 
motion for issuance of a commission to take deposition.127 In that case, the 

 119 AFL Telecommunications, Ltd v. Surpluseq.com Incorporated, LLCV, 2012 WL 
1440539, *2 (D. Ariz. 2012).

 120 Id. at *1.
 121 Id. 
 122 Id. 
 123 Id. 
 124 Id.; see, e.g., Beanal v. Freeport- McMoran, Inc., No. 96-1474, 1996 WL 243533 

(E.D. La. May 9, 1996) (requiring that defendants retain necessary interpreters 
from a list provided by United States Embassy and commissioning chosen 
interpreters to serve at deposition).

 125 Id., at *1.
 126 Id. at *1.
 127 Eikenberry v. Celsteel Ltd., 2013 WL 5308028, *1 (S.D. N.Y. 2013).
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Plaintiff filed a complaint against Defendant demanding enforcement of a 
security interest, and filed a motion for entry of an order on a commission to 
take the deposition of one of the parties.128 However, the defendant objected 
on the grounds the Plaintiff failed to comply with the Hague Convention.129 
The Court disagreed.130

While the Court considered the defendants’ considerations regarding 
“abusive discovery”, as the Supreme Court warned in Aerospatiale, the court 
did not find those concerns warranted application of the Hague Convention 
procedures in this case.131 There was no reasonable inference in the instant 
case regarding abuse of the discovery process, and no issue regarding the 
existence of any real conflict between American law and the law of the for-
eign jurisdiction, such that international comity concerns were raised.132 
“A commission may be issued on “appropriate terms” after application and 
notice.”133 As there was no legitimate basis to support defendants’ objection 
to issuance of the commission for deposition, the motion was granted.

Rule 28(b)(2)—Deposition by Letter of Request
A letter rogatory or letter of request is a request from one court, e.g., U.S. 
Court, to the other court, e.g., foreign court, asking the foreign court for 
assistance in obtaining evidence for use in a U.S. proceeding.134 A letter of 

 128 Id. 
 129 Id. at *4.
 130 Id. 
 131 Id. 
 132 Id. at *5.
 133 Id. at *6.
 134 3 Litigation of International Disputes in U.S. Courts §17.3, fn. 60, citing to 

Baker, “Obtaining Evidence: International Discovery Techniques—The Taking 
of Evidence Abroad for Use in American Courts, International Business Liti-
gation & Arbitration, Vol.1, Practicing Law Institute, p. 343 (Feb. 2001).
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request is traditionally initiated by application to a U.S. district court.135 The 
district court may then deny or limit the request depending upon whether 
there are issues concerning foreign law, the request is unduly burdensome, 
or the testimony can be obtained through less intrusive means.136 The 
objecting party bears the burden of establishing why the letter of request 
should be denied.137 “When letters of request are issued pursuant to the 
Hague Convention, the rules set forth in the Convention apply (as may be 
distinguished from U.S. rules of procedure).138

The Convention’s letter of request is generally viewed as a “formal road 
map” for a letter rogatory request as referenced in Rule 28(b), and one of the 
four methods to obtain a foreign deposition.139

A motion for issuance of a letter of request may be refused, however, 
where the foreign country does not allow oral depositions of its residents, 
but only written interrogatories, if limiting the examination to interrog-
atories would deprive the opposing party of a meaningful right to cross- 
examination of hostile witnesses.140

Rule 28(b) expressly provides that testimony taken by a letter of request 
need not be excluded because it fails to conform to typical federal practice.141

 135 Id. 
 136 Id., fn. 74.
 137 Id., fn. 75, citing to B&L Drilling Electronics v. Totco, 87 F.R.D. 543 (W.D. 

Okla. 1978) (permitting a deposition on written questions to save expense and 
leaving open further discovery should method prove inadequate).

 138 Id., fn. 64, (motion practice may have to be invoked to resolve disputes regard-
ing the contents of the request); see Pronova BioPharma Norge AS v. Teva 
Pharmaceuticals USA, Inc., 708 F. Supp. 2d 450 (D. Del. 2010).

 139 Id., fn. 63.
 140 10B Fed. Proc. L. Ed. §26:896, citing to Oscar Gruss and Son v. Lumbermens 

Mut. Cas. Co., 41 F.R.D. 279 (S.D. N.Y. 1966).
 141 3 Litigation of International Disputes in U.S. Courts §17.3, fn. 81 (“evidence 

obtained in response to a letter of request need not be excluded merely for 
the reason it is not a verbatim transcript or that the testimony was not taken 
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In Astrazeneca v. Ranaxby Pharmaceuticals, Inc., the Court granted the 
defendant’s motion to take an oral deposition in Sweden pursuant to a letter 
of request on the grounds the terms were “just and appropriate.”142 A find-
ing of the “justness” of a particular request and its “appropriateness” under 
specific set of circumstances requires case-by-case review.143 In this case, 
the defendant had placed the plaintiff on notice it would seek discoverable 
materials from certain witnesses, and plaintiff agreed to produce witnesses 
for deposition. The court determined that Convention procedures “although 
not mandatory, are available whenever they will facilitate the gathering of 
evidence and apply in the sense that they are one method of seeking evidence 
that a court may elect.”144 The Court concluded the terms were just and appro-
priate and the letter of request was issued in accordance with Rule 28.145

In Seoul Semiconductor Co. Ltd. v. Nichia Corp., the Court denied defen-
dant’s motion for issuance of a letter of request on the grounds the sought af-
ter information could be obtained through alternative means.146 In this case, 
the defendant was seeking testimony from witnesses in France to support its 
affirmative defense.147 In deciding whether to allow a request the court must 
consider international comity and “demonstrate due respect for any special 
problem confronted by the foreign litigant on account of its nationality or 
the location of its operation, and for any sovereign interest expressed by a 

under oath or for any similar departure from the requirements for depositions 
taken within the United States.” Fed. R. Civ. P. 28(b), see Westernbank Puerto 
Rico v. Kachkar, 2009 WL 530087 (D. P.R. 2009), citing to U.S. v. McKeeve,131 
F.3d 1 (1st Cir. 1997).

 142 Astrazeneca v. Ranbaxy Pharmaceuticals, Inc., 2008 WL 314627 at *3.
 143 Astrazeneca v. Ranbaxy Pharmaceuticals, Inc., 2008 WL 314627 at *3.
 144 Id. at *4.
 145 Id. 
 146 Seoul Semiconductor Co., Ltd. v. Nichia Corp., 590 F. Supp. 2d 832, 834 (E.D. 

Texas 2008).
 147 Seoul Semiconductor Co., Ltd. v. Nichia Corp., 590 F. Supp. 2d 832 at 834–835.
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foreign state.”148 A district court “must supervise discovery to prevent abuses 
and minimize the costs and inconvenience to the parties”149 Here, the court 
found no evidence the anticipated testimony was critical or compelling, or 
that the request was “narrowly restricted.”150 “When the discovery sought ap-
pears relevant… a party resisting discovery bears the burden of showing that 
discovery is unwarranted.”151 However, when the discovery request appears 
“burdensome”, the court favors “placing the burden on the party requesting 
[the] discovery” to demonstrate, not only why the request is relevant, but also 
why it is not unduly burdensome to the foreign party.”152

Rule 28(c): Disqualification
Rule 28(c) provides that a deposition must not be taken before a person who 
is any party’s relative, employee, or attorney; who is related to or employed 
by any party’s attorney; or who is financially interested in the action.153

In Schoolcraft v. City of New York, the Court found the Plaintiff’s attor-
ney administration of the oath in a deposition proceeding violated Rule 
28(c).154 Rule 28 provides that a deposition must be taken before an officer 
authorized to administer oaths by law.155 Rule 28(c) specifically disqualifies 
an attorney for the parties to qualify as an officer under Rule 28.156

Here, the court found the plaintiff’s counsel’s administration of the 
oath was a violation of Rule 28(c); therefore, the deposition was inadmissi-

 148 Seoul Semiconductor Co., Ltd. v. Nichia Corp., 590 F. Supp. 2d 832 at 834.
 149 Id. 
 150 Id. at 835–836.
 151 Id. at 834–835.
 152 Id. at 835.
 153 Am. Jur. 2d Depositions and Discovery §79, citing to Fed. R. Civ. P. 28(c).
 154 Schoolcraft v. City of New York, 296 F.R.D. 231, 239 (S.D. N.Y. 2013.
 155 Id. 
 156 Id. 
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ble.157 However, while a party’s attorney is prohibited from administering 
such oaths, Rule 32(d)(2) provides that objections to the qualification of the 
officer are waived “if not made ‘promptly’ after the basis for disqualification 
becomes known.”158

Conclusion
Rule 28(a) and (b) set forth a procedural framework regarding how deposi-
tions may be taken both in the United States and abroad.

While the procedural rules provided in Rule 28(a) are mandatory, the 
provisions of Rule 28(b) are meant to be utilized at the discretion of the 
court. Since there are various issues the district court must consider when 
addressing issues regarding discovery abroad, the provisions of Rule 28(b) 
should be addressed only when a determination has been made that the Fed-
eral Rules versus the Hague Convention requirements will apply.
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